United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






Court of Appeals of .the District of Columbia 

APRIL TERM, 1933 


FILED JULY 


PRINTED AUGUST 12, 1933 



























Court of Appeals of the District of jColumbia 

APRIL TERM, 1933 

No. 6013 


UNITED STATES OP AMERICA TO TH^ USE OF 
GALLIHER & HUGUELY, INC., AND W. A. PIERCE 
COMPANY AND CANTON LUMBER COMPANY, 
EISINGER MILL & LUMBER COMPAjNY, INC.; 
FIDELITY AND DEPOSIT COMPANY OF MARY¬ 
LAND, ASSIGNEE, JOSEPH L. CRUPPER CORPO¬ 
RATION, AND THE JAMES LUMBER COMPANY, 
INTERVENERS, APPELLANTS, 

VS. 

JAMES BAIRD COMPANY, A CORPORATION UNDER 
THE LAWS OF THE STATE OF DELAWARE, AND 
THE FIDELITY AND CASUALTY qOMPANY 
OF NEW YORK, A CORPORATION UNITER THE 
LAWS OF THE STATE OF NEW YORKl APPEL¬ 
LEES. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 


Oijiginal 

I 


Caption . « 

Declaration . 1 

Pleas of defendant James Baird Company. 5 


Pleas of the defendant The Fidelity and Casualty Com¬ 


pany of New York. I 10 

Memoranda . 14 

Plea of defendant James Baird Company to intervening peti¬ 
tion or declaration of the Fidelity and Deposit Company 
of Maryland, &c. I 15 


Print 

1 

2 

5 

9 

12 


13 


Judd & Detweiler (Inc.), Printers, Washington, D. C., August 3 , 1933 . 








11 


INDEX. 


Original Print 


Plea of defendant The Fidelity and Casualty Company of 
New York to the intervening petition of the Fidelity and 

Deposit Company of Maryland, &c. 

Demurrer of Fidelity and Deposit Company of Maryland, as¬ 
signee of W. T. Galliher & Brother, Inc., et al. 

Memorandum as to joinders of issue. 

Demurrer overruled. 

Memorandum: Jury sworn and respited. 

Verdict . 

Motion for new trial by use plaintiffs. 

Memoranda as to motions for new trial. 

Motions for new trial overruled: judgment: appeal noted: 
undertaking for costs fixed at $100.00 or $50 cash in lieu 
of bond: bill of exceptions submitted and made of record. 
Memorandum: $50 deposited by plaintiffs and interveners in 

lieu of bond on appeal. 

Assignment of errors. 

Designation of record. 

Clerk's certificate. 

Bill of exceptions... 

Stipulation .. 


18 

15 

20 

17 

21 

IS 

22 

18 

22 

19 

*» 

19 

23 

19 

23 

20 

24 

20 

25 

21 

25 

21 

2G 

22 

29 

25 

30 

25 

31 

26 
















Court of Appeals of the District of Columbia 


No. 6013. j 

United States of America to the Use of G|alliher & 
Huguely, Inc., et al., Appellants, 

vs. I 


James Baird Company, a Corporation, &cj, et al. 


a Supreme Court of the District of Colunjibia. 

At Law. 

No. 79419. 

i 

United States of America to the Use of (|talliher & 
Huguely, Inc., a Corporation under the Laws <{)f the State 
of Delaware, and W. A. Pierce Company, a Corporation 
under the Laws of the District of Columbia, Plaintiffs, 

vs. j 

James Baird Company, a Corporation under tl^e Laws of 
The State of Delaware, and The Fidelity an<il Casualty 
Company of New York, a Corporation under! the Laws 
of the State of New York, Defendants. 


United States of America, 
District of Columbia , ss: 


Be it remembered, That in the Supreme Coi^rt of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the I following 
papers were filed and proceedings had in the abo^e-entitled 
cause, to wit: I 
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U. S. OF A. TO THE USE OF, ETC., ET AL. VS. 


1 Declaration . 

Filed March 31, 1931. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 79419. 


United States of America to the Use of Galliher & 
IIuguely, Inc., a Corporation under the Laws of the State 
of Delaware, and W. A. Pierce Company, a Corporation 
under the Laws of the District of Columbia, 

vs. 

James Baird Company, a Corporation under the Laws of 
the State of Delaware, and The Fidelitv and Casualtv 
Company of New York, a Corporation under the Laws 
of the State of New York. 


1. The plaintiff, United States of America, to the use 
of Galliher & Huguelv, a corporation under the laws of 
the State of Delaware, and W. A. Pierce Company, a cor¬ 
poration under the laws of the District of Columbia, sues 
the defendants, James Baird Company, a corporation un¬ 
der the laws of the State of Delaware, and The Fidelity 
and Casualty Company of New York, a corporation under 
the laws of the State of New York, for that heretofore, the 
defendants, bv their certain writing obligatory or bond, 
under their hands and seals, the date whereof is January 
23, 1929, which is now brought into court, for themselves, 
their and each of their heirs, executors, administrators and 
successors, did jointly and severally covenant and agree in 
the following tenor and effect: 


“Know all men by these presents, That we, The James 
Baird Company, a corporation organized under the laws 
oL* the State of Delaware, and having executive offices in 
Washington, D. C., as principal and The Fidelity and Cas¬ 
ualty Company of New York, a corporation of the State 
of New York, as Surety, are held and firmly bound into 
the United States of America, hereinafter called the Gov¬ 
ernment, in the penal sum of Three Million Fifty-two thou- 
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sand dollars, lawful money of the United Stjates, for the 
payment of which sum well and truly to be n^ade, we bind 
ourselves, our heirs, executors, administrators, and suc¬ 
cessors, jointly and severally, firmly by these presents.’’ 

2 The said bond or writing obligatory h^s the follow¬ 

ing recital and condition thereunder written: 

“The condition of this obligation is such, that whereas 
the principal entered into a certain contract 1 , hereto at¬ 
tached, with the Government, dated January 21, 1929 for 
the construction, complete, including approaches, of the 
Internal Revenue Building (Building, Bureau of Internal 
Revenue), Washington, D. C., excluding the iteins listed as 
not included in specification hereinbefore mejntioned: 

44 Now, therefore, if the principal shall well and truly 
perform and fulfill all the undertakings, covenants, terms, 
conditions and agreements of said contract during the orig¬ 
inal term of said contract and any extensions thereof that 
mav be granted bv the Government, with or without notice 
to the surety, and during the life of any guaranty required 
under the contract, and shall also well and triply perform 
and fulfill all the undertakings, covenants, terms, condi¬ 
tions and agreements of any and all duly authorized modi¬ 
fications of said contract that may hereafter be made, no¬ 
tice of which modifications to the surety being hereby 
waived, and if said contract is for the construction or re¬ 
pair of a public building or a public work withirj the mean¬ 
ing of the act of August 13, 1894, as amende^ by act of 
February 25, 1905, shall promptly make payment to all 
persons supplying the principal with labor an4 materials 
in the prosecution of the work provided for iri said con¬ 
tract, and anv such authorized extension or ntodification 
thereof, then, this obligation to be void; otherwise to remain 
in full force and virtue. j 

4 4 In witness whereof, the above bounden patties have 
executed this instrument under their several seats this 23d 
day of January, 1929, the name and corporate scjal of each 
corporate party being hereto affixed and thes^ presents 
duly signed by its undersigned representative, pursuant to 
authority of its governing body.” 

The said writing obligatory or bond, after its (|kie execu¬ 
tion by the defendants, as aforesaid, was delivered to the 
United States of America. 
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The said James Baird Company, to wit, on January 21, 
1929, had entered into a formal contract with the United 
States of America for the construction of a public build¬ 
ing, to wit, the construction complete, including approaches 
of the Internal Revenue Building, Washington, District 
of Columbia, and to furnish all labor and materials and 
to perform all work required for the said construction 
complete. Thereafter, to wit, on January 23, 1929, the de¬ 
fendants made, executed and delivered to the United States, 
their certain writing obligatory or bond hereinabove set 
forth. 

3 Thereafter, said James Baird Company entered 

into a contract with the James H. Elkins Construc¬ 
tion Co., by which the latter agreed to do certain parts of 
the work which the said James Baird Company had agreed 
to do with the United States and, thereafter, to wit, be¬ 
tween the 13th day of April, 1929 and the 16th day of April, 
1929, W. A. Pierce Co., at the special instance and request 
of the James Baird Company, sold, delivered and supplied 
to the James H. Elkins Construction Company, materials, 
to wit, lumber, of the value of $1643.36, which lumber was 
used in the prosecution of the work provided for in said 
contract by the James Baird Company with the United 
States, which lumber was furnished and used in the con¬ 
struction of said public building, as aforesaid, and there¬ 
after, to wit, between April 8, 1929 and May 9, 1929, Gal- 
liher & Huguely, Inc., a corporation, at the special instance 
and request of the James H. Elkins Construction Company, 
sold, delivered and supplied to the said James H. Elkins 
Construction Company, materials, to wit, lumber, of the 
value of $3,057.03, which was used in the prosecution of 
the work provided for in said contract by the James Baird 
Company with the United States and which lumber was 
furnished and used in the construction of said public build¬ 
ing, aforesaid. That neither the said James Baird Com¬ 
pany, nor the James H. Elkins Construction Co., nor any¬ 
one for them have paid to the said W. A. Pierce Co. and 
Galliher & Huguely, or either of them, the said reasonable 
value for said lumber nor any part thereof. Said contract 
was completed and final settlement thereof was made, to 
wit, on September 4, 1930, and no suit has been brought by 
the United States on said bond. The use plaintiffs have 
made affidavit, under the statute in such cases made and 
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provided, that materials for the prosecution qf said work 
have been supplied by each of them and that payment has 
not been made therefor and they have been furnished by 
the United States with a certified copy of said con- 

4 tract and bond upon which they allege that they have 
a right of action and are authorized tq bring suit 

in the name of the United States. Plaintiff farther says 
that the said defendants, James Baird Company, a corpo¬ 
ration under the laws of the State of Delaware, and The 
Fidelity and Casualty Company of New York,| a corpora¬ 
tion under the laws of the State of New Yorljc, have not 
faithfully performed the condition of said bond therein 
written, because they say that these use plaintiffs furnished 
materials in the prosecution of the work provided for in 
said contract and furnished materials used in th|e construc¬ 
tion of said building and have not been paid fcjr same. 

Wherefore the plaintiff brings this suit and'claims the 
sum of $3',052,000.00 besides costs. 

H. WINSHIP WHEATLEY, 

H. WINSHIP WHEATLEY, ,|r., 

Attorneys for Use Plaintiffs. 

5 Pleas of Defendant James Baird Company . 

Filed Mav 4, 1931. 

I 

* * # * * # I * 

Now comes the defendant, the James Baird Company, a 
corporation, and for a first plea to the declaration herein 
filed, avers and says as follows: 1 

I. It admits that, as principal, it entered into a certain 
writing obligatory or bond, dated the 23rd day otj January, 
1929, with the defendant, Fidelity and Casualty [Company 
of New York, as surety, which writing obligatory or bond 
was executed and delivered to the United States. It ad¬ 
mits that the covenants and agreements of said writing 
obligatory or bond are substantially as set forjth in the 
declaration herein, but for greater certainty refers to the 
original thereof. 

It admits that on, to wit, the 21st day of January, 1929, 
it entered into a formal contract with the United (States of 
America for the construction of a public building to be 
known as the Internal Revenue Building, in thd City of 
Washington, District of Columbia, but for the scope and 
details of said contract, refers to the original thereof. 
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It admits that it thereafter entered into a contract with 
the James H. Elkins Construction Company, by which the 
latter agreed to do certain parts of the work which this 
defendant had agreed to do under its contract with the 
United States, but for greater certainty refers to the 
original of said contract. 

It has no knowledge or information sufficient to form a 
belief that the plaintiffs, or either of them, did on or about 
the dates mentioned in said declaration, or at any other 
time, furnish to the James H. Elkins Construction Com¬ 
pany, the lumber described in said declaration and bill of 
particulars, and has no knowledge or information 
6 sufficient to form a belief of the value of the same. 


It denies that the plaintiffs, or either of them sold, 
delivered or supplied to the James IT. Elkins Company the 
lumber described in said declaration, at the special instance 
and request of this defendant; it denies that said lumber 
was used in the prosecution of the work provided for in 
said contract between this defendant and the United States, 
and that it was furnished and used in the construction of 


said public building; it denies that the lumber so alleged 
to have been furnished was used in the prosecution of the 
work provided for in said contract, or was furnished and 
used in the construction of said public building, within the 
meaning of the Act of Congress of August 13. 1894, as 
amended by the Acts of February 24, 1905, and March 31, 
1911, upon which plaintiffs’ cause of action is based. 


It admits that it has not paid the said plaintiffs, or either 
of them, the reasonable value of said lumber, and avers 
that it is under no obligation for the payment of same. 


It is without knowledge or information sufficient to form 
a belief as to whether any payments have been made to the 
plaintiffs by the James II. Elkins Construction Company. 


It admits that said contract was completed and final set¬ 
tlement thereof was made on, to wit, September 4, 1930, and 
that no suit has been brought by the United States on said 
bond. 


It denies that it has not faithfully performed the condi¬ 
tions of said bond upon which plaintiffs’ cause of action 
is based, withiii the true meaning and purport thereof. 

It denies each and every other allegation of said decla¬ 
ration, not specifically herein admitted. 
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II. And for a second plea to the declaration herein filed, 
the defendant, James Baird Company, avers hnd says as 
follows: 

7 That heretofore, to wit, on the 31st dgy of July, 
1929, the James H. Elkins Construction 1 ! Company, 

Inc., successor to the James H. Elkins Construction Com¬ 
pany, mentioned in said declaration, was adjudicated a 
bankrupt by the United States District Court foi J the South¬ 
ern Division of the Northern District of Alabama. 

That prior thereto, on, to wit, the 18th day of |July, 1929, 
the plaintiff, W. A. Pierce Company, in Law jCause No. 
76,947, in the Supreme Court of the District oflColumbia, 
filed its declaration against the said James H. hjlkins Con¬ 
struction Company, counting upon the same claim for 
lumber furnished set forth in the declaration herein, and 
caused a writ of attachment before judgment to be issued, 
which writ was levied upon the lumber which it gnd others 
alleged they had furnished to the said James jH. Elkins 
Construction Company, and that thereafter, on, t[o wit, the 
14th day of August, 1929, the said plaintiff obtained judg¬ 
ment against the said James H. Elkins Construction Com¬ 
pany in the sum of $1,643.36, with interest from the 16th 
day of April, 1929, and a judgment of condemnation upon 
the property attached. 

That on the 18tli day of July, 1929, the plaintiff, Galliher 
& Huguely, in Law Cause No. 76,948, in the Supreime Court 
of the District of Columbia, filed its declaration against the 
said James H. Elkins Construction Company, counting 
upon the same claim for lumber furnished set forth in the 
declaration herein, and caused a writ of attachment before 
judgment to be issued, which writ was levied on tl^e lumber 
which it and others alleged they had furnished to the said 
James H. Elkins Construction Company, and that there¬ 
after, on, to wit, the 14th day of August, 1929, the said 
plaintiff obtained judgment against the said Jgmes H. 
Elkins Construction Company in the sum of $3,057.03, with 
interest from the 9th day of June, 1929, and a judgment of 
condemnation upon the property attached. 

8 That on, to wit, the 12th day of August, 1929, one 
R. H. Eggleston was appointed ancillary (receiver 

of the estate of the bankrupt, James H. Elkins Construc¬ 
tion Company, Inc., by the Supreme Court of the District 
of Columbia in proceedings numbered Bankruptcy 2201, 
and that, thereafter, to wit, on the 21st day of August, 1929, 

i 
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and on the 19th day of September, 1929, the said Supreme 
Court of the District of Columbia, confirming and ratifying 
orders previously made by the United States District Court 
for the Southern Division of the Northern District of Ala¬ 
bama, ordered the sale of all the material and equipment of 
said Janies H. Elkins Construction Company, Inc., situate 
and located in this jurisdiction, among which was the lum¬ 
ber attached respectively by the plaintiffs herein, and 
directed the proceeds of said sale to be deposited in the 
registry of said Supreme Court of the District of Co¬ 
lumbia, subject, to all claims and liens of parties interested, 
among whom were the plaintiffs. 

That thereafter, on, to wit, the 6th day of December, 
1929, said R. H. Eggleston, as ancillary receiver, filed his 
petition in said bankruptcy proceedings in the Supreme 
Court of the District of Columbia, praying that he be per¬ 
mitted to withdraw the monies on deposit with the registry 
of said Court and include the same in the general fund of 
the bankrupt's estate, free from claims and liens, on behalf 
of the said plaintiffs, among others. 

That the said plaintiffs answered said petition alleging 
in their answer that their attachments and judgments of 
condemnation thereon were valid as against said receiver 
in bankruptcy and that they were entitled to payment of 
the claims now in suit out of the monies in the registry of 
said court, fully ample to pay the same. 

That upon hearing and consideration of said bill and 
answer, the said Supreme Court of the District of 
9 Columbia by order passed the 15th day of May, 1930, 
referred the issues made upon said bill and answer 
to Joseph D. Sullivan, as Special Master, to take testimony 
and to report to the court his findings of fact and con¬ 
clusions of law with respect thereto. That said proceed¬ 
ings are yet pending before said Special Master and no final 
disposition has been made thereof. 

That by reason of the foregoing, plaintiffs have elected 
to pursue the funds in the registry of this court and cannot 
maintain their present action. 

TOBRINER & GRAHAM, 

Bv LEON TOBRINER, 

‘ G. THOMAS DUNLOP, 
i EDWIN A. SWINGLE, 

Attorneys for Defendant 

James Baird Company. 
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10 Pleas of the Defendant The Fidelity and Casualty 

Company of New York. 

Filed May 4, 1931. 

***##*• 

Now comes the defendant, The Fidelity a^id Casualty 
Company of New York, a corporation, and foii a first plea 
to the declaration herein filed, avers and says a|s follows: 

I. It admits that, as surety, it entered intio a certain 
writing obligatory or bond, dated the 23rd day of January, 
1929, with the defendant, James Baird Company, as prin¬ 
cipal, which writing obligatory or bond was executed and 
delivered to the United States. It admits thht the cove¬ 
nants and agreements of said writing obligatory or bond 
are substantially as set forth in the declaration herein, but 
for greater certainty refers to the original thereof. 

It admits, on information and belief, that the defendant, 
James Baird Company, a corporation, did on the 21st day 
of January, 1929, enter-into a formal contract with the 
United States of America for the construction jof a public 
building to be known as the Internal Revenue Building, in 
the City of Washington, District of Columbia, but for the 
scope and details of said contract, refers to tjie original 
thereof. 

It admits, upon information and belief, that tjhe defend¬ 
ant, James Baird Company, a corporation, did thereafter 
enter into a contract with the James H. Elkins Construction 
Company, by which the latter agreed to do certain parts 
of the work which said defendant, James Baird Company, 
had agreed to do under its contract with the United States, 
but for greater certainty refers to the original of said con¬ 
tract. 

It has no knowledge or information si|fficient to 

11 form a belief that the plaintiffs, or either of them, 
did on or about the dates mentioned in said declara¬ 
tion, or at any other time, furnish to the James H. Elkins 
Construction Company, the lumber described in said decla¬ 
ration and bill of particulars, and has no knowledge or in¬ 
formation sufficient to form a belief of the value of the 
same. 
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It denies upon information and belief that the plaintiffs, 
or either of them, sold, delivered, or supplied to the James 
H. Elkins Company the lumber described in said declara¬ 
tion, at the special instance and request of the defendant, 
the James Baird Company; it denies that said lumber was 
used in the prosecution of the work provided for in said 
contract between the James Baird Company and the United 
States, and that it was furnished and used in the con¬ 
struction of said public building; it denies, upon informa¬ 
tion and belief, that the lumber so alleged to have been 
furnished was used in the prosecution of the work provided 
for in said contract, or was furnished and used in the con¬ 
struction of said public building, within the meaning of the 
Act of Congress of August 13,1894, as amended by the Acts 
of February 24,1905, and March 31,1911, upon which plain¬ 
tiffs’ cause of action is based. 

Upon information and belief it admits that the James 
Baird Company has not paid the said plaintiffs, or either 
of them, the reasonable value of said lumber, and avers 
that it is under no obligation for the payment of the same. 

It is without knowledge or information sufficient to form 
a belief as to whether any payments have been made to the 
plaintiffs by the James H. Elkins Construction Company. 

It admits that said contract was completed and final 
settlement thereof was made on, to wit, September 4, 1930, 
and that no suit has been brought by the United States on 
said bond. 

12 It denies that it has not faithfully performed the 
conditions of said bond upon which plaintiffs’ cause 
of action is based, within the true meaning and purport 
thereof. 

It denies each and every other allegation of said declara¬ 
tion, not specifically herein admitted. 

II. And for a second plea to the declaration herein filed, 
the defendant, The Fidelity and Casualty Company of New 
York, avers and says as follows: 

That heretofore, to wit, on the 31st day of July, 1929, 
the James H. Elkins Construction Company, Inc., suc¬ 
cessor to the James H. Elkins Construction Company, 
mentioned in said declaration, was adjudicated a bankrupt 
bv the United States District Court for the Southern Divi- 
sion of the Northern District of Alabama. 

That prior thereto, on, to wit, the 18th day of July, 1929, 
the plaintiff, W. A. Pierce Company, in Law Cause No. 


JAMES BAIRD COMPANY ET AL. 11 

76,947, in the Supreme Court of the District bf Columbia, 
filed its declaration against the said James H. Elkins Con¬ 
struction Company, counting upon the same clgim for lum¬ 
ber furnished set forth in the declaration ^erein, and 
caused a writ of attachment before judgment to be issued, 
which writ was levied upon the lumber which i\ and others 
alleged they had furnished to the said James H. Elkins 
Construction Company, and that thereafter, on) to wit, the 
14th day of August, 1929, the said plaintiff obtained judg¬ 
ment against the said James H. Elkins Construction Com¬ 
pany in the sum of $1,643.36, with interest frc^m the 16th 
day of April, 1929, and a judgment of condemnation upon 
the property attached. 

That on the 18th day of July, 1929, the plaintiff, Galliher 
& Huguelv, in Law Cause No. 76,948, in the Supreme Court 
of the District of Columbia, filed its declaration 
13 against the said James H. Elkins Construction Com¬ 
pany, counting upon the same claim for lumber 
furnished set forth in the declaration herein, ^nd caused 
a writ of attachment before judgment to be issued, which 
writ was levied on the lumber which it and otlnbrs alleged 
they had furnished to the said James H. Elkins Construc¬ 
tion Company, and that thereafter, on, to wit, thje 14th day 
of August, 1929, the said plaintiff obtained judgment 
against the said James H. Elkins Construction Company 
in the sum of $3,057.03, with interest from the 9th day of 
June, 1929, and a judgment of condemnation! upon the 
property attached. | 

That on, to wit, the 12th day of August, 1929, jone R. H. 
Eggleston was appointed ancillary receiver of |fche estate 
of the bankrupt, Janies H. Elkins Construction Company, 
Inc., by the Supreme Court of the District of Columbia in 
proceedings numbered Bankruptcy 2201, and tl^at, there¬ 
after, to wit, on the 21st day of August, 1929, ajid on the 
19th day of September, 1929, the said Supreme j Court of 
the District of Columbia, confirming and ratifying orders 
previously made by the United States District Court for 
the Southern Division of the Northern District of lAlabama, 
ordered the sale of all the material and equipment of said 
James H. Elkins Construction Company, Inc., situate and 
located in this jurisdiction, among which was the lumber 
attached respectively by the plaintiffs herein, and directed 
the proceeds of said sale to be deposited in the registry of 
said Supreme Court of the District of Columbia, subject 
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to all claims and liens of parties interested, among whom 
were the plaintiffs. 

That thereafter, on, to wit, the 6th day of December, 
1929, said R. H. Eggleston, as ancillary receiver, filed his 
petition in said bankruptcy proceedings in the Supreme 
Court of the District of Columbia, praying that he be per¬ 
mitted to withdraw the monies on deposit with the registry 
of said Court and include the same in the general 
14 fund of the bankrupt’s estate, free from claims and 
liens, on behalf of the said plaintiffs, among others. 

That the said plaintiffs answered said petition alleging 
in their answer that their attachments and judgments of 
condemnation thereon were valid as against said receiver 
in bankruptcy and that they were entitled to payment of 
the claims now in suit out of the monies in the registry of 
said court, fully ample to pay the same. 

That upon hearing and consideration of said bill and 
answer, the said Supreme Court of the District of Columbia 
by order passed the 15th day of May, 1930, referred the 
issues made upon said bill and answer to Joseph D. Sulli¬ 
van, as Special Master, to take testimony and to report to 
the court his findings of fact and conclusions of law with 
respect thereto. That said proceedings are yet pending be¬ 
fore said Special Master and no final disposition has been 
made thereof. 

That by reason of the foregoing, plaintiffs have elected 
to pursue the funds in the registry of this court and can¬ 
not maintain their present action. 

TOBRINER & GRAHAM, 

Bv LEON TOBRINER, 

G. THOMAS DUNLOP, 
i EDWIN A. SWINGLE, 

Attys . for Fidelity & 
Casualty Co. of Neiv York. 

Memoranda. 

In the declaration of Fidelity & Deposit Company, As¬ 
signee of W. T. Gall ill er & Bro. and Sidney L. Ilechinger 
filed September 2, 1931, it was alleged that the assignors 
assigned in writing all their right, title and interest to their 
claims or causes of action for the supplying or furnishing 
of the said material, to the Fidelity and Deposit Company 
of Maryland. 
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First several pleas filed November 6, 1931 bv the James 
Baird Company and Fidelity & Casualty Company of New 
York to the declaration of the Fidelity & Deposit 

15 Company as assignee of W. T. Galliher & Bro. and 
Sidney L. Hechinger are substantially ^he same as 

first pleas set forth in this designation numbered two and 
three respectively, and found at pages 5 to 14 of jthis record. 

Plea of Defendant James Baird Company to intervening 
Petition or Declaration of the Fidelity and Deposit Com¬ 
pany of Maryland , &c . 

Filed November 6,1931. 
####*#* 

Now comes the defendant, the James Baird Company, a 
corporation, and for plea to the intervening petition or 
declaration of The Fidelity and Deposit Company of Mary¬ 
land, a corporation, assignee of W. T. Galliher and Brother, 
Inc., a corporation, and Sidney L. Hechinger, [trading as 
Hechinger Company, avers and says as follow^: 

# # * # # # | # 

II. And for a further plea to the declaration or inter¬ 
vening petition herein, defendant avers and says that on, 
to wit, the 26th day of January, 1929, intervener’s as¬ 
signor, W. T. Galliher & Brother, Inc., filed its action at 
law in the Supreme Court of the District of Columbia 
against the James H. Elkins Construction Company in pro¬ 
ceedings known as Law No. 76,859, for the recovery of the 
purchase price of the lumber alleged in the intervening 
petition to have been sold the latter, and caused therein 
an attachment before judgment to be levied upon the goods, 
chattels and credits of the said James H. Elkins Construc¬ 
tion Company, said goods, chattels and credits so attached 
being fully adequate to cover the amount claimed that said 
attachment was released and dissolved upon the eighth day 
of July, 1929, by order of said court, upon the joint and 
several undertaking of the intervener, as surety], and the 
James H. Elkins Construction Company, as principal, to 
abide by and perform the judgment of the courf in rela¬ 
tion to the property attached, all as required by 

16 Sections 454 and 455 of the Code of Law of the 
District of Columbia. That thereafter, on to wit, 
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the 24th day of July, 1929, a judgment by default under 
said undertaking was entered in favor of the assignor by 
said court against the intervener and said James H. 
Elkins Construction Company for $2,312.28, the amount 
claimed, with interest from May 14, 1929, and costs. 

And defendant further avers that plaintiff’s assignor, 
Sidney L. Hechinger, trading as Hechinger Company, filed 
its action at law in the Supreme Court of the District of 
Columbia against the James H. Elkins Construction Com¬ 
pany in proceedings known as Law No. 76,886, for the 
recovery of the purchase price of the lumber alleged in 
the intervening petition to have been sold the latter, and 
caused therein an attachment before judgment to be 
levied upon the goods, chattels, and credits of the said 
James H. Elkins Construction Company, said goods, chat¬ 
tels and credits so attached being fully adequate to cover 
the amount claimed, which attachment was released upon 
the eighth day of July, 1929, by order of said court, upon 
the joint and several undertaking of the intervener, as 
surety, and the James H. Elkins Construction Company, 
as principal, to abide by and perform the judgment of 
the court in relation to the property attached, all as re¬ 
quired by Sections 454 and 455 of the ('ode of Law of the 
District of Columbia; that thereafter, on, to wit, the 29th 
day of July, 1929, a judgment by default was entered in 
favor of said assignor by said court against said James H. 
Elkins Construction Company for $1,432.07, with interest 
from May 14, 1929, and costs, and thereafter, on to wit, 
December 16, 1929, a judgment in the same amount was 
entered against the intervener as surety under said under¬ 
taking. 

And defendant further avers that after said judgment 
in Law No. 76,859, and on or about the 20th day of 
17 February, 1930, said intervener paid unto its as¬ 
signor, W. T. Galliher & Brother, Inc., the sum of $2,- 
312.28, with interest thereon at the rate of six per cent 
per annum from May 1, 1929 to January 25, 1930, in full 
satisfaction of its liability to said assignor under its under¬ 
taking given in said proceedings above referred to, and 
in payment and satisfaction of the judgment hereinbefore 
referred to, and took a purported assignment of the rights 
of said assignor against this defendant and the Fidelity 
& Casualty Company of New York upon the bond in suit. 
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And defendant further avers that intervener after said 
judgment in Law No. 76,886, and on or about the 21st 
day of February, 1930, paid unto its assignor, Sidney L. 
Hechinger, trading as Hechinger Company, the sum of $1,- 
432.07, with interest thereon at the rate of ^ix P er cent 
per annum from May 14, 1929, to January 23, 1930, in full 
satisfaction of its liability to said assignor und^r its under¬ 
taking given in said proceedings above referred to, and 
in payment and satisfaction of the judgment hereinbefore 
referred to, and took a purported assignment ojf the rights 
of said assignor against this defendant and the Fidelity & 
Casualty Company of New York upon the bond in suit. 

And defendant avers by reason of the foregoing it is 
not liable to the intervener under said bond or otherwise. 

TOBRINER & GRAHjAM, 

By LEON TOBRINER, | 

EDWIN A. SWINGLE, 

G. THOMAS DUNLOP, 

E. A. S., ! 

| 

Attorneys for Defendant. 

I 

18 Plea of Defendant The Fidelity and Casualty Com¬ 
pany of New York to the Intervening petition or 
Declaration of the Fidelity and Deposit Company of 
Maryland , <ftc. 

Filed November 6, 1931. 

, i 

# # # * * # j # 

| ' 

Now comes the defendant The Fidelity andj Casualty 

Company of New York, a corporation, and for plea to the 

intervening petition or declaration herein filed, fivers and 

savs as follows: 

* 

* * # * * # j # 

I 

I 

II. And for a further plea to the declaration orjinterven- 
ing petition herein, defendant avers and says tljat on, to 
wit, the 26th day of January, 1929, intervener’s assignor, 
W. T. Galliher & Brother, Inc., filed its action at law in the 
Supreme Court of the District of Columbia aghinst the 
James H. Elkins Construction Company in proceedings 
known as Law No. 76,859, for the recovery of the [purchase 
price of the lumber alleged in the intervening petition to 
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have been sold the latter, and caused therein an attach¬ 
ment before judgment to be levied upon the goods, chattels 
and credits of the said James H. Elkins Construction Com¬ 
pany, said goods, chattels and credits so attached being 
fully adequate to cover the amount claimed; that said at¬ 
tachment was Released and dissolved upon the eighth day 
of July, 1929, by order of said court, upon the joint and 
several undertaking of the intervener, as surety, and the 
James H. Elkins Construction Company, as principal, to 
abide by and perform the judgment of the court in relation 
to the property attached, all as required by Sections 454 
and 455 of the Code of Law of the District of Columbia. 
That thereafter, on to wit, the 24th day of July, 1929, a 
judgment by default under said undertaking was entered 
in favor of the assignor by said court against the inter- 
vener and said James H. Elkins Construction Company for 
$2,312.28, the amount claimed, with interest from May 14, 
1929, and costs. 

19 And defendant further avers that plaintiff’s as¬ 
signor, Sidney L. Hechinger, trading as Hechinger 
Company, filed its action at law in the Supreme Court of 
the District of Columbia against the James H. Elkins Con¬ 
struction Company in proceedings known as Law No. 76,- 
886, for the recovery of the purchase price of the lumber 
alleged in the intervening petition to have been sold the 
latter, and caused therein an attachment before judgment 
to be levied upon the goods, chattels and credits of the said 
James H. Elkins Construction Company, said goods, chat¬ 
tels and credits so attached being fully adequate to cover 
the amount claimed, which attachment was released upon 
the eighth day of July, 1929, by order of said court, upon 
the joint and several undertaking of the intervener, as 
surety, and the James H. Elkins Construction Company, as 
principal, to abide by and perform the judgment of the court 
in relation to the property attached, all as required by 
Sections 454 and 455 of the Code of Law of the District 


of Columbia; that thereafter, on, to wit, the 29th day of 
July, 1929, a judgment by default was entered in favor of 


said assignor by said court against said James H. Elkins 


Construction Company for $1,432.07, with interest from 


May 14, 1929, and costs, and thereafter, on to wit, Decem¬ 


ber 16, 1929, a judgment in the same amount was entered 


against the intervener as surety under said undertaking. 
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And defendant further avers that after said judgment 
in Law No. 76,859, and on or about the 20th diav of Feb¬ 
ruary, 1930, said intervener paid unto its assignor, W. T. 
Galliher & Brother, Inc., the sum of $2,312.28, with inter¬ 
est thereon at the rate of six per cent per annum from 
May 1, 1929 to January 25, 1930, in full satisfaction of its 
liability to said assignor under its undertaking given in 
said proceedings above referred to, and in pajvment and 
satisfaction of the judgment hereinbefore referred 
20 to, and took a purported assignment of the rights of 
said assignor against this defendant and the James 
Baird Company upon the bond in suit. 

And defendant further avers that intervener after said 
judgment in Law No. 76,886, and on or about tl^e 21 st day 
of February, 1930, paid unto its assignor, Sidnev L. Hech- 
inger, trading as Hechinger Company, the sum of $1,432.07, 
with interest thereon at the rate of six per cent per annum 
from May 14, 1929, to January 23, 1930, in full satisfaction 
of its liability to said assignor under its undertaking given 
in said proceedings above referred to, and in payment and 
satisfaction of the judgment hereinbefore referred to, and 
look a purported assignment of the rights of sai<fr assignor 
against this defendant and the James Baird Company upon 
the bond in suit. 

And defendant avers by reason of the foregoing it is 
not liable to the intervener under said bond or otherwise. 

TOBRINER & GRAHiM, 

By LEON TOBRINER, j 
EDWIN A. SWINGLE}, 

G. THOMAS DUNLOP, 

E. A. S., 

Attorneys for Defendant. 

I 

I 

Demurrer. j 

Filed November 18,1931. 

The said intervening petitioner, Fidelity & Deposit Com¬ 
pany of Maryland, assignee of W. T. Galliher & Brother, 
Inc., and Sidney L. Hechinger, trading as Hechinger Com¬ 
pany, demurs to the second plea filed herein by the defend¬ 
ant James Baird Company and the second plea filed herein 


3—6013a 
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by the defendant Fidelity & Casualty Company of 

21 New York, and says that said pleas are bad in sub¬ 
stance. 

Note.— One of the matters of law intended to be argued 
in support of the above demurrer is that the payment by 
this intervening petitioner to W. T. Galliher & Brother, 
Inc., of $3,212.28, representing the amount of its liability 
on the forthcoming bond signed by it in suit at law No. 
76-859, and the payment by this intervening petitioner to 
Sidney L. Hechinger, trading as Hechinger Company, of 
$1,432.07, representing its liability on the forthcoming bond 
signed by it in suit at law No. 76-886, did not in law consti¬ 
tute the payment and satisfaction of the .judgments entered 
in the said two law suits, as alleged in said pleas, and the 
allegations to that effect in said pleas are merely conclu¬ 
sions of law oh the part of the pleader; and that under the 
statute in such 'case made and provided this petitioner was 
entitled to take an assignment from AY. T. Galliher & 
Brother, Inc., and Sidney L. Hechinger, trading as Hech¬ 
inger Company, of their claims against the James H. Elkins 
Construction Company, subcontractor of the defendant 
James Baird Company, and as such assignee is entitled as a 
matter of law to enforce its said claims against the defend¬ 
ants herein and the bonds in suit. 

HAMILTON & HAMILTON, 

By JOHN J. HAMILTON, 

Attorneys for Intervening Petitioner, 
Fidelity & Deposit Company of Maryland. 

Memorandum. 

Joinders of Issue filed by Joseph L. Crupper Company, 
Galliher & Huguelv & W. A. Pierce Company, Plaintiffs, 
Fidelity and Deposit Company of Maryland and James 
Lumber Company. 

22 Supreme Court of the District of Columbia. 

Friday, December 18, 1931. 

Session resumed pursuant to adjournment, Hon. Chief 
Justice Alfred A. Wheat, presiding. 

#**##* * 

Upon consideration of the demurrer filed herein by the 
Fidelty and Deposit Company of Maryland, to the second 
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plea of the defendants James Baird Company and Fidelity 
and Casualty Company of New York, it is ordered that 

said demurrer be, and the same is hereby overruled. 

I 

Memorandum. 

January 5, 1933.—Jury sworn and respited. 

I 

Supreme Court of the District of Columbia. 

Friday, January 6, 1933. 

i 

Session resumed pursuant to adjournment, jHon. Jesse 
C. Adkins, Justice, presiding. j 

# * * # * # i # 

i 

Come again the parties hereto in manner as aforesaid 
and the same jury that was respited yesterday and after 
this cause is heard and given to the jury in charge they upon 
their oath say they find for the intervening petitioner Bar¬ 
ber & Ross, Inc., in the sum of Two Hundred Fifty Dollars 
($250.00); for the intervening petitioner United Hoisting 
Company in the sum of One Thousand Five Hundred Dol¬ 
lars ($1500.00); for the intervening petitioned John P. 
Agnew & Company in the sum of Five Hundred Eighty- 
three Dollars and Thirteen Cents ($583.13); and for 
23 the intervening petitioner Allied Pneumatic Service, 
Inc. in the sum of One Hundred Fifty Dollars 
($150.00); and the jury further say they find iiji favor of 
Ihe defendants as against all other plaintiffs an^ interven¬ 
ing petitioners, by the direction of the Court. j 

Motion for New Trial . 

Filed Januarv 10, 1933. 

v t 

# * # * * * * 

Now come the use plaintiffs and move the cojirt to set 
aside the verdict in this case and grant a new triil and for 
grounds therefor show to the court as follows: 

1. The court erred in instructing the jury to return a 
verdict for the defendants. 

H. WINSHIP WHEATLEY, j 
H. WINSHIP WHEATLEY, <Jr., 

Attorneys for Use Plaintiffs. 
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Service of copy of the above acknowledged this 10th day 
of Januarv, 1933. 

TOBRINER & GRAHAM, 
SWINGLE & SWINGLE, 

G. THOS. DUNLOP, 

By W. N. TOBRINER, 

Attorneys for Defendants . 

Memoranda. 

Motions for New Trial filed by appellants, Fidelity & 
Deposit Company of Maryland, Joseph L. Crupper Com¬ 
pany, James Lumber Company and Eisinger Mill & Lumber 
Company, are substantially the same as Motion for New 
Trial filed by use plaintiffs. 

Motion for New Trial filed by appellant Canton Lumber 

Company states that the Court misinterpreted the facts 

which counsel for the plaintiff and interveners proposed to 

prove, as disclosed by their opening statements to the jury 

and also that the verdict directed by the Court is contrarv 

* * 

to law. 

January 21, 1933.—Time to submit Motions for New 
Trial extended from time to time to and including March 
14, 1933. 

24 Supreme Court of the District of Columbia. 

Tuesday, March 14, 1933. 

Session resumed pursuant to adjournment, Hon. Jesse 
C. Adkins, Justice, presiding. 

• *••••• 

The motions for a new trial filed herein bv the United 
States of America, to the use of Galliher & Huguelv, Inc., 
and W. A. Pierce Company, plaintiffs, and Canton Lumber 
Company, Eisinger Mill & Lumber Company, Inc., Fidelity 
and Deposit Company of Maryland, Assignee, Joseph L. 
Crupper Corporation and The James Lumber Company, 
interveners, were each and severally submitted to the Court 
without argument, and thereupon, after consideration 
thereof, it is ordered that said motions be, and the same 
are herebv each and severallv overruled. 

j * 
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Wherefore it is considered that plaintiffs and (interveners 
take nothing by this Action that the defendant James 
Baird Company and The Fidelity and Casualty Company 
of New York go hence without day, be for nothing held and 
recover of plaintiffs and interveners herein their costs of 
defense to be taxed by the clerk and have execution 
thereof. 

From the foregoing judgment the plaintiffs and inter¬ 
veners by their respective attorneys of record, in open 
Court, note an appeal to the Court of Appeals of this Dis¬ 
trict; whereupon, an undertaking to act as a co|st bond is 
hereby fixed in the sum of One Hundred Dollar^ ($100.00) 
with leave to deposit Fifty Dollars ($50.00) casji with the 
clerk in lieu thereof. | 

Thereupon, the plaintiffs and interveners by tjieir attor¬ 
neys of record submit to the Court their Bill of Exceptions 
taken at the trial of this cause and pray that thp same be 
signed and made of record, nunc pro tunc, which is hereby 
accordingly done. 

| 

25 Memorandum. 

March 25, 1933.—$50 deposited by Plaintiffs and Inter¬ 
veners in lieu of Bond on appeal. | 

Assignment of Errors. | 

I 

Filed March 21, 1933. 

#*####* 

The appellants severally, for assignments of ejror say: 

1. The Court erred in directing the jury to find a verdict 
for the defendants. 

2. The Court erred in holding that the appellants were 
not entitled to recover for the lumber furnished bv them 

I * 

under the bond described in the declaration. 

3. The Court erred in holding that the appellants were 

not entitled to recover under the bond for **decking” sup¬ 
plied in the prosecution of the work as shown in thei stipula¬ 
tion filed in the cause. 1 

4. The Court erred in holding that the appellants were 
not entitled to recover under the bond for “deckingl” which 
had been used in the construction of a public building as 
shown in the case at bar. 
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5. The Court erred in holding that the Canton Lumber 
Company was not entitled to recover for the extra heavy 
timber supplied by it to support the derrick. 

6. The Court erred in overruling the demurrer of the 
Fidelity and Deposit Company to the second pleas of the 
defendants, James Baird Company and Fidelity and Casu¬ 
alty Companv of New York. 

H. WINSHIP WHEATLEY, 

H. WINSHIP WHEATLEY, Jr., 

Attorneys for Galliher & Huguely , 

' Inc., and W. A. Pierce Company. 

BION B. LIBBY, 

Attorney for Canton Lumber Company. 

26 DOUGLAS, OBEAR & DOUGLAS, 

By J. A. MARSHALL, 

Attorneys for James Lumber Company , 
HAMILTON & HAMILTON, 

By HENRY R, GOWER, 

Attorneys for Fidelity & 
Deposit Company of Maryland. 
SHIFFLETTE & THORNTON,' 

By JAMES E. SHIFFLETTE, 

Attorneys for Joseph L. Crupper Company. 
QUINTER & SOTHORON, 

By L. HAROLD SOTHORON, 

Attorneys for Eisinger 
Mill & Lumber Company. 

M e consent that the above assignment of errors be filed. 

TOBRINER & GRAHAM, 

By W. N. TOBRINER, 

Attorneys for James Baird Cojnpany. 

G. THOMAS DUNLOP, 

PerW. N. T., 

Attorney for Fidelity <& Casualty 

Company of New York. 

Designation of Record. 

Filed March 21, 1933. 

#**##♦# 

t 

The clerk will please include in the transcript of record 
on appeal the following papers: 
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1. Declaration filed March 31, 1931 by the United States 

of America to the use of Galliher & Huguely, Inc. and W. A. 
Pierce Company. • 

2. First plea of defendant, James Baird Company, filed 
May 4, 1931 to the declaration of Galliher & Htiguely, Inc. 
and the W. A. Pierce Company as use plaintiffs. 

3. First Plea of defendant, Fidelity & Casualty Company 
of New York filed May 4, 1931 to the declaration!of Galliher 
& Huguelv, Inc. and W. A. Pierce Company. | 

4. ‘ 1 Memorandum: In the declaration of Fidelity & De- 

•• 

posit Company, Assignee of W. T. Galliher & Bilo. and Sid¬ 
ney L. Hechinger filed September 2, 1931, it was alleged 
that the assignors assigned in writing all iheir right, 
27 title and interest to their claims or causes of action 
for the supplying or furnishing of the said material, 
to the Fidelity and Deposit Company of Maryland.” 

5. Memorandum: That first several pleas filed Novem¬ 
ber 6, 1931 by the James Baird Company and Fidelity & 
Casualty Company of New York to the declaration of the 
Fidelity & Deposit Company as assignee of W. T. Galliher 
& Bro. and Sidnev L. Hechinger are identical with first 
pleas set forth in this designation numbered two and three 
respectively. 

6. Second several pleas of defendants James B^ird Com¬ 

pany and Fidelity & Casualty Company of New frTork filed 
November 6, 1931 to the declaration of the Fidelity & De- 
posit Company as assignee aforesaid. I 

7. Demurrer of Fidelity & Deposit Company ! filed No¬ 
vember 18, 1931 to second plea of defendants, Japies Baird 
Company and Fidelity & Casualty Company of New York. 

8. Entry December 18,1931 (minutes 84, page 445) over¬ 
ruling demurrer of Fidelity & Deposit Company of Mary¬ 
land to second plea of defendants James Baird Company 
and Fidelity & Casualty Company of New York. 

9. Memorandum issue joined by all appellant^ on first 
plea of defendants. 

10. Memorandum jury sworn and verdict January 6,1933 

(minutes 86, page 361) for defendants on declaration of 
use plaintiff and intervening petition of appellants by di¬ 
rection of court. I 

11. Motion for new trial filed January 10, li933 and 
memorandum other motions of appellants identical. 
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12. Memorandum time to submit motion for new trial 
extended from time to time until and inclusive of March 
14,-1933. 

13. Order overruling motion for new trial passed March 
14, 1933. 

14. Judgment entered March 14, 1933 and appeal noted 
thereon. 

28 15. Memorandum costs on appeal fixed by court. 

16. Memorandum costs on appeal deposited. 

17. Assignment of errors. 

18. Order making bill of exceptions of record. 

19. This designation. 

H. WINSHIP WHEATLEY, 

, H. WINSHIP WHEATLEY, Jr., 
Attorneys for Gollilier & Huguely 
■ & TV. A. Pierce Company. 

BION B. LIBBY, 

! Attorney for Canton Lumber Com pant/. 
DOUGLAS, OBEAR & DOUGLAS, 

By J. A. MARSHALL, 

Attorneys for James Lumber Company. 
HAMILTON & HAMILTON, 

Bv HENRY R. GOWER, 

Attorneys for Fidelity & Deposit 
i Company of Maryland. 

! SHIFFLETTE & THORNTON, 

Bv JAMES E. SHIFFLETTE, 

Attorneys for Joseph L. Crupper Company. 

, QUINTER & SOTHORON, 

By L. HAROLD SOTHORON, 

Attorneys for Eisinger 
Mill & Lumber Company . 

We consent that the above designation of record be filed, 
i TOBRINER & GRAHAM, 

Bv W. N. TOBRINER, 

, Attorneys for Jaynes Baird Company. 

G. THOMAS DUNLOP, 

Per W. N. T., 

Attoryiey for Fidelity & Casualty 
i Company of New York. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia , ss: ! 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages, numbered from 1 to 28, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is j made part 
of this transcript, in cause No. 79419 at Lajv, wherein 
United States of America, to the use of 0alliher & 
Huguely, Inc., a corporation et al., are Plaintiffs and James 
Baird Company, a corporation, et al., are Defendants, as the 
same remains upon the files and of record in sa}d Court. 

In testimony whereof I hereunto subscribe myi name and 
affix the seal of said Court, at the City of Was] 
said District, this 6th day of July, 1933. 


iiington, in 
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[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

| Clerk. 

\ 

In the Supreme Court of the District of Columbia. 


Law. No. 79419. 


The United States of America to the Use of G 


^LLIHER & 


Huguely, Inc. ; W. A. Pierce Company et al., Plaintiffs, 

vs. I 


James Baird Company, a Corporation, et al., Defendants. 

I 

Bill of Exceptions. j 

This was an action brought by the above named use plain¬ 
tiffs and prosecuted by them and certain intervenes to re¬ 
cover under a bond executed by the defendant Baird Com¬ 
pany, as principal, and the defendant Fidelity & Casualty 
Company of New York, as surety, by declarations of the use 
plaintiffs and petitions of intervention filed in the cause. 
The cause came on to be heard in the Supreme Court of the 
District of Columbia on January 5th and 6th, 193£, before 

4—6013a 



26 U. S. OF A. TO THE USE OF, ETC., ET AL. VS. 

Mr. Justice Adkins and a jury. Whereupon opening state¬ 
ments of counsel for the use plaintiffs and certain inter- 
venors were made. Thereupon counsel for the defendants 
moved for a directed verdict against the use plaintiffs and 
certain of the intervenors, and the Court being of the opin¬ 
ion that the claims of said use plaintiffs and said inter¬ 
venors, based on materials furnished to a subcon- 

31 tractor of the defendant James Baird Company, 
were not such as were protected by said bond, di¬ 
rected the jury to return a verdict for the defendants and 
against said use plaintiffs and intervenors, who then and 
there by their respective attorneys duly noted exceptions 
and thereafter filed motions for a new trial. A stipulation 
setting forth the facts upon which the liability, if any, of the 
defendants depends, was thereafter filed in the cause by the 
interested parties, which stipulation is as follows: 

In the Supreme Court of the District of Columbia. 

Law. No. 79419. 

The United States of America to the Use of Galliher & 
Huguely, Inc., et al., Plaintiffs, 

vs. 

James Baird Company, a Corporation, et al., Defendants. 

Stipulation. 

The parties hereto stipulate and agree that at a trial the 
evidence would establish the following facts: , 

The defendant James Baird Company, a corporation, on 
or about the 21st day of January, 1929, entered into a con¬ 
tract in writing with the Government of the United States 
of America for the construction of a public building in the 
City of Washington, known as the new Internal Revenue 
Building, and thereafter, pursuant to the provisions of the 
Act of Congress of August 13,1894, as amended by the Acts 
of February 24, 1905, and March 3, 1911, on the 23rd 

32 day of January, 1929, said defendant James Baird 
Company, as principal and the defendant Fidelity & 

Casualty Company of New York, as surety, made, executed 
and delivered to the Government of the United States of 
America a certain bond as set out in the declaration of the 
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use plaintiffs Galliher & Huguely, Inc., and 
Company. 

Thereafter the defendant Janies Baird Company entered 
upon the performance of said contract and, amongst other 
sub-contracts for various features of the work,[entered into 
a sub-contract with the James H. Elkins Construction Com¬ 
pany for the erection, at a flat rate per ton, of tie structural 
steel furnished bv another sub-contractor on skid Internal 
Revenue Building; the pertinent portions of spid sub-con¬ 
tract being substantially as follows: the Elkins Construc¬ 
tion Company, under the supervision and to the satisfaction 
of the Supervising Architect of the Treasury, agreed to 
erect the structural steel and to provide all labor, tools, 
power and equipment to unload, assort, store, haul and 
completely set in place and rivet all of said structural steel 
indicated on the drawings and specifications of the build¬ 
ing; that at and between the 1st day of ApriJ, 1929, and 
the 1st day of June, 1929, the use plaintiffs, I^echinger & 
Company and W. T. Galliher & Bro., Inc., assignors of 
intervenor Fidelity & Deposit Company of Maryland, and 
the other intervenors hereinafter named, furbished ma¬ 
terial of the descriptions set out below to the Hlkins Con¬ 
struction Company and delivered the same tp the said 
Elkins Construction Company at the site of sa|id Internal 
Revenue Building of the value, after deducting all pay¬ 
ments made by the said Elkins Company, of th|e sums set 
opposite their respective names, it being agreed that the 
amounts charged for said materials by said parties were 
fair and just. I 

Galliher & Huguely, Inc. (Lumber). $3,057.03 

W. A. Pierce Company (Lumber). 1,643.36 

33 James Lumber Company (Lumber). 4,606.77 

Eisinger Mill & Lumber Company (Lum[ 

ber) . 1,444.50 

Canton Lumber Company (Lumber) “Decking’^ 1,468.11 

Heavv timbers . 412.16 

Joseph L. Crupper Company (Lumber). 1,427.33 

Fidelity & Deposit Company of Maryland, As^ 
signee (Lumber) .[ 3,744.35 

All of the lumber furnished by the foregoing parties, 
except certain heavy timbers hereinafter mentioned, con- 
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28 U. S. OF A. TO THE USE OF, ETC., ET AL. VS. 

sisted of heavy pine, fir and spruce planks, generally three 
inches in thickness by twelve in breadth and of lengths 
varving from ten to twentv feet. This lumber was used 
exclusively by the Elkins Construction Company for what 
is known in the trade as “decking,” in connection with the 
performance of its contract for erecting the steel on said 
building, which' “decking” consists in placing temporary 
flooring over the beams or girders on the floor level where 
the derrick employed in raising the steel is located and 
also on the next floor beneath. Erecting structural steel 
in a building of this type cannot be accomplished without 
such lumber, as its use, as hereinbefore set out, is univer¬ 
sally required either by statute or positive rules of in¬ 
terested labor unions, or is dictated by considerations of 
safety. Its purpose is to afford a landing place for the 
steel raised by the derrick, as well as protection to work¬ 
men who may be employed about the building on levels 
lower than the storv on which the derrick for the time 
being may be located. This lumber, which for convenience, 
is referred to as “decking” was not attached to the build¬ 
ing in any way, but was laid across the steel floor-beams 
and was moved from floor to floor as the steel work pro¬ 
gressed. The “decking” was not consumed bv the con- 
struction work, but, as in the usual course of like opera¬ 
tions, some of it became broken by handling and having 
heavy weights fall upon it, and some of it became 
34 dirty and greasv and somewhat burned bv hot iron 
rivets arid grease falling upon it and none of the 
“decking” could be sold thereafter as new lumber. The 
Elkins Construction Company had completed the steel work 
to the top floor of the Internal Revenue Building when it 
became financially embarrassed. The use plaintiffs herein, 
Galliher & Huguely, Inc., and W. A. Pierce Company, on 
the 18th of July, 1929, filed their actions at law against the 
said Elkins Construction Company in the Supreme Court 
of the District of Columbia, seeking to recover the price of 
the lumber furnished said Elkins Company by them. They 
caused to be issued writs of attachment before judgment 
on the ground that the defendant was a foreign corpora¬ 
tion, and all of the “decking” then upon said Internal 
Revenue Building was seized as the property of the said 
Elkins Company under said attachment writs, and taken 
into the custodv of the Marshal. Thereafter, on Julv 31, 
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1929, the Elkins Construction Company was adjudicated a 
bankrupt, and said lumber so previously seized was sold 
by the trustee in bankruptcy of the said Elkins Construc¬ 
tion Company to a steel erector named Karl W. Koch, and 
the funds realized from said sale were deposited in the 
registry of the Supreme Court of the District flf Columbia 
by order of said Court as a Bankruptcy Court, i|t being pro¬ 
vided in said order requiring deposit that the fiind realized 
from the sale of said lumber should stand in lieu thereof, 
and subsequently a reference to a Special blaster was 
ordered for the purpose of determining whether the liens 
claimed by attachment existed and the priority thereof, 
which proceedings are still pending upon exceptions taken 
by Galliher & Huguelv, Inc., and W. A. Pierc^ Company 
to a ruling of the Special Master adverse to jheir claim 
under said attachments and holding that the Trustee in 
Bankruptcy was entitled to said fund. 

The purchaser from the trustee in bankruptcy, Koch, was 
and had been for thirty vears in the business of steel 
35 erection for buildings and bridges, was in Wash¬ 
ington and knew that the James H. Elkins Construc¬ 
tion Company was engaged in the erection of tl|ie steel on 
the Internal Revenue Building, which was the saijne kind of 
steel erection that he did. Since the default of the Elkins 
Construction Company on or about the 15th day of July, 
1929, Koch did the steel erection on the United States De- 
partment of Commerce Building, the Garfinckcfl Depart¬ 
ment Store and some of the work in finishing the Internal 
Revenue Building, as well as the steel erection on t|he United 
States Supreme Court Building in Washington); that in 
doing that sort of work he used derricks, stanchions and 
planks, the planks being used for “ decking’’ the floors that 
the derricks set on, and to land the steel on when they were 
erecting it, which is the general practice of thos4 engaged 
in the business of steel erecting. He used different sized 
planks, the different sizes being two by tens, three by tens 
and three bv twelves, sixteen, eighteen and twenty feet in 
length. He takes said lumber, derricks and machinery from 
job to job. Such lumber does not become a part of the 
building being erected. At the time the steel ejecting is 
finished the planks are removed from the job by thp subcon¬ 
tractor. About the time Koch started the Commerbe Build¬ 
ing job he purchased at the site of the Internal Revenue 
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1929, the Elkins Construction Company was adjudicated a 
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and had been for thirtv vears in the business of steel 

* * 

35 erection for buildings and bridges, was in Wash¬ 
ington and knew that the James H. Elkins Construc¬ 
tion Company was engaged in the erection of the steel on 
the Internal Revenue Building, which was the same kind of 
steel erection that he did. Since the default of the Elkins 
Construction Company on or about the 15th day of July, 
1929, Koch did the steel erection on the United States De¬ 
partment of Commerce Building, the Garfinckel Depart¬ 
ment Store and some of the work in finishing the Internal 
Revenue Building, as well as the steel erection on the United 
States Supreme Court Building in Washington; that in 
doing that sort of work he used derricks, stanchions and 
planks, the planks being used for “decking” the floors that 
the derricks set on, and to land the steel on when thev were 
erecting it, which is the general practice of those engaged 
in the business of steel erecting. He used different sized 
planks, the different sizes being two by tens, three by tens 
and three by twelves, sixteen, eighteen and twenty feet in 
length. He takes said lumber, derricks and machinery from 
job to job. Such lumber does not become a part of the 
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ing job he purchased at the site of the Internal Revenue 
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said Fidelity Company to the second plea of th<t defendant 
James Baird Company, and the second plea of k:he defend¬ 
ant The Fidelity and Casualty Compaiiy, of New 
37 York, (a matter involving no other claimant herein 
than the said Fidelity and Deposit Conlpany) and 
which is presented to this Court on designated extracts 
from the pleadings. All facts set up in said second pleas, 
depending for their proof upon records of tli^ Supreme 
Court of the District of Columbia, are conceded to be true, 
as well as the fact that the sums mentioned in said second 
pleas, as having been paid to the respective assignors were 
so paid by reason of the liability of the said Fidelity and 
Deposit Company, upon the undertakings to release the 
attachments, which undertakings had been given to the said 
assignors as set up in said second pleas. I 

The assignments from W. T. Galliher and Brother, Inc., 
and from Sidney L. Hechinger, trading as Hechinger Com¬ 
pany, involved herein, were (with the omission| of signa¬ 
tures and items of claim) as follows: I 


Know all men by these presents that W. T. Galliher and 
Brother, Inc., a corporation, in consideration of tjie sum of 
Twenty-three hundred and twelve Dollars and twenty-eight 
cents ($2312.28) and interest thereon at the rate bf six per 
cent per annum from May 1, 1929, to January 25,1930, paid 
to it by Fidelity & Deposit Company of Maryland, a cor¬ 
poration, receipt of which is hereby acknowledged, does 
hereby transfer, set over and assign to said Fidelity & De¬ 
posit Company of Maryland all of its right, title ^nd inter¬ 
est in and to its claim and cause of action against James 
Baird Company and/or the surety or sureties on the bond 
given to the United States of America by said Janjes Baird 
Company pursuant to the provisions of the Act of Congress 
approved August 13, 1894 (28 Stats. 278) as amended by 
Act of Congress approved February 24, 1905 ($3 Stats. 
811) for the protection of persons furnishing materials and 
labor for the construction of a certain public work at Wash¬ 
ington, D. C., to wit, the building now in course of erection 
for the use of the Bureau of Internal Revenue, 
38 United States Treasury Department. Attached 
hereto and made part hereof, to the same exbnt as if 
fully incorporated herein, is an itemized statement of the 
lumber furnished by said W. T. Galliher and Brother, Inc., 
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Building lumber which had been used by the Elkins Con¬ 
struction Company for “decking” on that job, he hauled 
it to the Department of Commerce Building and Garfinckel 
Department Store and used it for “decking” on those 
buildings. When he was through with it on those jobs he 
shipped it to various other jobs, including the Newark, 
New Jersey, Post Office job, and some of it he sold to the 
Alexander Howie Company, who in December, 193*2, were 
still using it for skids for landing large stones in Wash¬ 
ington. This lumber was used on all of these buildings for 
“decking.” Koch in December, 1932, still had about 
twenty per cent of this lumber stored, which is still 
36 in good condition and sound and safe to use on build¬ 
ings to walk across and land steel on. The job on 
the Department of Commerce Building for which Koch 
purchased this lumber required about the same amount of 
“decking” as the Internal Revenue Building. No claim is 
made for deterioration or partial consumption of this lum¬ 
ber on the Internal Revenue job. Steel erectors in prepar¬ 
ing estimates as a basis of bids on this type of work include 
the ordinary destruction and depreciation of the lumber 
required for “decking.” 

Intervenor Canton Lumber Company, in addition to fur¬ 
nishing “decking” to the Elkins Construction Company, of 
the invoice price of One Thousand Four Hundred Sixty- 
Eight and 11/100 Dollars ($1,468.11) also furnished said 
Company with certain heavy timbers described as 16x16 
pieces, of an invoice price of Four Hundred Twelve and 
16/100 Dollars ($412.16). These timbers were used to form 
a foundation or base upon which the derrick was placed. 
They were not fastened together, but were laid across the 
floor beams, and the derrick which was moved from floor 
to floor as the work progressed, was then each time placed 
upon the bed so formed. These timbers did not go into the 
structure of the finished building, but what use, if any, was 
made of them after they had served the purpose of a foun¬ 
dation of the derrick, is not known. 

Intervenor Fidelity and Deposit Company of Maryland, 
a corporation, assignee of W. T. Galliher and Brother, Inc., 
and assignee of Sidney L. Hechinger, trading as Hechinger 
Company, is a full participant in this stipulation in every 
respect, subject to further review by this Court of the ac¬ 
tion of the lower court in overruling the demurrer of tlie 
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said Fidelity Company to the second plea of the defendant 
James Baird Company, and the second plea of the defend¬ 
ant The Fidelity and Casualty Company, of New 
37 York, (a matter involving no other claimant herein 
than the said Fidelity and Deposit Company) and 
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depending for their proof upon records of the Supreme 
Court of the District of Columbia, are conceded to be true, 
as well as the fact that the sums mentioned in s^id second 
pleas, as having been paid to the respective assignors were 
so paid by reason of the liability of the said Fidelity and 
Deposit Company, upon the undertakings to release the 
attachments, which undertakings had been given td the said 
assignors as set up in said second pleas. ! 

The assignments from W. T. Galliher and Brotiher, Inc., 
and from Sidney L. Hechinger, trading as Hechinger Com¬ 
pany, involved herein, were (with the omission pf signa¬ 
tures and items of claim) as follows: j 

l 

Know all men by these presents that W. T. Galjiher and 
Brother, Inc., a corporation, in consideration of th|e sum of 
Twenty-three hundred and twelve Dollars and twenty-eight 
cents ($2312.28) and interest thereon at the rate of six per 
cent per annum from May 1,1929, to January 25, li)30, paid 
to it by Fidelity & Deposit Company of Maryland, a cor¬ 
poration, receipt of which is hereby acknowledged, does 
hereby transfer, set over and assign to said Fidelity & De¬ 
posit Company of Maryland all of its right, title aijid inter¬ 
est in and to its claim and cause of action againsft James 
Baird Company and/or the surety or sureties on tjhe bond 
given to the United States of America by said Jamps Baird 
Company pursuant to the provisions of the Act of Congress 
approved August 13, 1894 (28 Stats. 278) as ameiided by 
Act of Congress approved February 24, 1905 (33 Stats. 
811) for the protection of persons furnishing materials and 
labor for the construction of a certain public work alt Wash¬ 
ington, D. C., to wit, the building now in course of erection 
for the use of the Bureau of Internal Revenue, 
38 United States Treasury Department. Attached 
hereto and made part hereof, to the same exent as if 
fully incorporated herein, is an itemized statement) of the 
lumber furnished by said W. T. Galliher and Brother, Inc., 
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to James H. Elkins Construction Company, Inc., a subcon¬ 
tractor of said James Baird Company, principal contrac¬ 
tor, for the erection and construction of said Internal Rev¬ 
enue building. 

Know all men by these presents that I, Sidney L. Hechin- 
ger, Trading as ; Hechinger Co., in consideration of the sum 
of Fourteen Hundred and Thirtv-two Dollars and seven 
cents ($1432.07) and interest thereon at the rate of six per 
cent per annum from May 14, 1929, to January 25, 1930, 
paid to me by Fidelity & Deposit Company of Maryland, a 
corporation, receipt of which is hereby acknowledged, do 
hereby transfer, set over and assign to said Fidelity & De¬ 
posit Company of Maryland, all of my right, title and in¬ 
terest in and to my claim and cause of action against James 
Baird Company and/or the surety or sureties on the bond 
given to the United States of America by said James Baird 
Company pursuant to the provisions of the Act of Congress 
approved August 13, 1894 (28 Stats. 278), as amended by 
Act of Congress approved February 24, 1905 (33 Stats. 
811) for the protection of persons furnishing materials and 
labor for the construction of a certain public work at Wash¬ 
ington, D. C., to wit, the building now in course of erection 
for the use of the Bureau of Internal Revenue, United 
States Treasury Department. Attached hereto and made 
part hereof, to the same extent as if fully incorporated 
herein, is an itemized statement of the lumber furnished by 
me to James H. Elkins Construction Company, Inc., sub¬ 
contractor of said James Baird Company, a principal con¬ 
tractor, for the erection and construction of said Internal 
Revenue building. 

In testimonv whereof I have hereunto set mv hand and 
seal at Washington, D. C., this 21st day of February, 1930. 

39 The contract of defendant James Baird Company 
with the United States of America was completed 
and final settlement thereof was made on September 4, 
1930. No action was brought by the Government of the 
United States within six months thereafter upon said bond 
and this action was brought after six months and within 
one year after said September 4, 1930. Due notice of the 
pendency of this action was actually published as required 
by said Act of August 13, 1894, as amended by the Act of 
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February 24, 1905, and due notice of the pendbncy thereof 
was served upon each and every known claimant against 
the Elkins Construction Company for materials furnished 
it in the prosecution of its work on said Internal Revenue 
Building all in conformity with the provisions of said Act 
of August 13, 1894, as amended. 

In order to effect a diminution of the record on appeal, 
it is stipulated and agreed that the declaration of use plain¬ 
tiffs Galliher & Huguely, Inc., and W. A. Pierce Company, 
and the first plea of the defendants James Baird Company 
and Fidelity and Casualty Co. of New York ifaise the is¬ 
sues as to all parties hereto pertinent on appeal, and it is 
further stipulated and agreed that all other original plead¬ 


ings of the parties hereto may be omitted fron^ the record 
except an extract from the intervening petition!of Fidelity 
and Deposit Company of Maryland and designated extracts 
of subsequent pleadings heretofore referred [to and re¬ 
stricted only to the claim of said Fidelity ajid Deposit 
Company of Maryland. | 


It is further stipulated and agreed in the e\|ent that it 
shall finally be decided on appeal (the right of any or all 
parties to prosecute an appeal to the Supreme Court of the 
United States being expressly reserved) that the purchase 
price of lumber furnished by the use plaintiffs, intervenors, 
and assignors of the Fidelity & Deposit Companjv of Mary¬ 
land for “ decking/ ’ or the heavy timbers furnished by the 
Canton Lumber Company, is protected bV the bond 
40 in suit, then and in that event the mandate to the 
Supreme Court of the District of Columbia shall di¬ 
rect that judgments in favor of the parties so found to be 
protected shall be entered in the respective amounts here¬ 
inbefore set after their names, together with interest on 
said amounts from September 4, 1930. 

TOBRINER, GRAHAM, BREZ & 
TOBRINER, 

By W. N. TOBRINER; 

SWINGLE and SWINGLEJ, 

Bv EDWIN A. SWINGLE, | 


G. THOMAS DUNLOP, 

G. THOMAS DUNLOP, 

Attorneys for Defendants , James Baird 
Company and Fidelity <& Casualty 
Company of New York. 

5—6013a 
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WHEATLEY & WHEATLEY, 

By H. WINSHIP WHEATLEY, 
Attorneys for Plaintiffs, Galliher & 
Huguely, Inc., W. A. Pierce Company. 

DOUGLAS, OBEAR & DOUGLAS, 
Bv J. A. MARSHALL, 

Attorneys for James Lumber Company, Intervenor. 

QUINTER & SOTHORON, 

By L. H. SOTHORON, 

Attorneys for Eisinger Mill and 

Lumber Company, Intervenor. 

41 KENYON & MACFARLAND, 

BION B. LIBBY, 

KENYON & MACFARLAND, 

BION B. LIBBY, 

Attorneys for Canton Lumber Company, Intervenor. 

SHIFFLETTE & THORNTON, 

By JAMES E. SHIFFLETTE, 
Attorneys for Joseph L. 

Crupper Company, Intervenor. 
HAMILTON & HAMILTON, 

By HENRY R. GOWER, 

Attorneys for Fidelity & Deposit 
Company of Maryland, Intervenor. 

The above stipulation was filed in the Clerk’s Office on 
the 11th day of March, 1933, and thereafter the use plain¬ 
tiffs and intervenors argued their respective motions for a 
new trial, and the Court, after duly considering said stipu¬ 
lation overruled the respective motions for a new trial and 
now the use plaintiffs and intervenors present the forego¬ 
ing as their bill of exceptions in this cause and request the 
Court to sign arid seal the same, which is accordingly done 
now for then this 14th day of March, 1933. 

JESSE C. ADKINS, 

Justice. 
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Approved as to form and substance. 

TOBRINER, GRAHAM, BREZ & 
TOBRINER, 

By W. N. TOBRINER, 

42 SWINGLE and SWINGL^, 

By EDWIN A. SWINGLE, 

G. THOMAS DUNLOP, 

Attorneys for Defendants, James Baird 
Company and Fidelity Casualty Com¬ 
pany of Neiv York. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6013. United States of America to the use ojf Galliher 
& Hugnely, Inc., et al., appellants, vs. James Baird Com¬ 
pany, a corporation, &c., et al. Court of Appeal^, District 
of Columbia. Filed Jul. 7, 1933. Henry W. Hodges, Clerk. 
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Casualty Company of New York, a Corporation 


Under the Laws of the State of New York, 

Appellees. 


BRIEF OF APPELLEES JAMES BAIRD COMPANY 
AND FIDELITY AND CASUALTY COMPANY 
OF NEW YORK. 


STATEMENT OF FACTS. 

i 

As stated in appellants’ Brief the stipulated facts 
disclose that the lumber which was sold by the appel¬ 
lants to the subcontractor, Elkins Company, the|sale 
price of which it is claimed, is protected by the bond 
given under the Hurd Act, was used exclusively for 
“decking” in connection with the performance or the 


subcontract for erecting the steel on the building; that 
this “decking” consisted in placing this lumber 
(planks in the shape in which they were originally pur¬ 
chased from appellants) as temporary flooring over 
the beams or girders on the floor level where the der¬ 
rick employed in raising the steel is located and also 
on the next floor beneath: that its purpose was to afford 
a landing place for the steel raised by the derrick, as 
well as protection for workmen; that this “decking” 
was not attached to the building in anv wav but was 
moved from floor to floor as the steel work progressed 
and was not consumed bv the construction work and of 
course was not incorporated into the building; that all 
of this “decking” after it had served its purpose on 
the particular job in question was seized by the orig¬ 
inal use plaintiffs (appellants herein) as the property 
of the subcontractor (Elkins Company) by writs of at¬ 
tachment and sold bv the U. S. Marshal to another 
steel erector (R. 28) who continued to use it. This 
purchaser (Koch) was engaged in the same line of 
business as the suheoiil ractor Elkins Company and used 
the lumber for precisely the same purpose. He moved 
it from one job to another as part of his plant and used 
it in doing that sort of work just as he used derricks 


and stanchions and this identical lumber served this 
purpose on at least six different jobs prior to the tak¬ 
ing of the testimony in this case (R. 29). It is con¬ 
ceded that it was not consumed by the construction 
work (R. 28) and that plaintiffs’ (appellants’) claim is 
not based upon either its total or partial consumption 
in the prosecution of the work (R. 28, 30). On the con¬ 
trary the claim is based upon the contention that prop¬ 
erty purchased by the subcontractor and used in the 
prosecution of the work is protected by the provisions 
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of the statute even though it “constituted equipment 
of the contractor” (appellants' brief page 15). Cer¬ 
tain heavier timbers included in the claim weire used 
without change of form as a base for the derrick^ which 
in turn was used for lifting and placing steel beams, 
etc., and these timbers also did not go into the iinished 
structure. 

The trial court ruled in directing a verdict for the 
defendant that this lumber was a part of the subcon¬ 
tractor’s plant and did not come within the terms of 
the bond. It is from this ruling that the appeal is 
taken. 

ARGUMENT. 

It cannot be reasonably argued and indeed is not, 
and it certainly cannot be maintained, that this “deck¬ 
ing” lumber was not a part of this subcontractor’s 
plant. It was not fabricated into or consumed in the 
building in any way whatever and just as derricks and 
hoisting engines, pulleys, ropes, etc., were moved from 
iliis particular building when they had served their 
purpose as elements of the contractor’s plant, this 
“decking” lumber was removed and used repeatedly 
in other similar operations by another contractor as a 
part of his plant precisely as it had been used by the 
subcontractor under consideration here. Not onlpr was 
this true, but these very appellants (original use (plain¬ 
tiffs’) so far from regarding this lumber as a part of 
the building under construction, or as materials [going 
into the building and thereby becoming the prope rty of 
the United States Government, (the owner of the build¬ 
ing), claimed it under attachment proceedings os the 
property of the subcontractor and undertook to estab¬ 
lish a lien thereon to satisfy the debt of the sujjcon- 



tractor to them. Their right to that lien was pursued 
in the bankruptcy court until that court ruled that their 
attachment! was void because it was made within four 
months of the adjudication in bankruptcy and when the 
subcontractor, the owner of the lumber, was insolvent 
(R. 29). 

Every court which has ever ruled upon this question 
has held that materials supplied to a contractor on pub¬ 
lic work, which were used by such contractor as part 
of his plant and not consumed in the construction, were 
not protected bv the bond. It mav be conceded that 
the courts, including the Supreme Court of the United 
States notably in the case of Brogan r. National Sit ret 1 / 
Co ., 246 U. S. 257, 62 L. ed. 703, have held that the 
provisions of the Hurd Act are to be liberally con¬ 
strued so as to protect the subcontractor and material 
men as well as the contractor and to cover materials 
furnished and necessarily consumed in the process of 
construction. And in the Brogan case the Supreme 
Court held (and we submit very logically) that the 
groceries and provisions which were sold to the con¬ 
tractor and furnished bv him to and consumed bv tin* 

» * 

laborers while employed on the work as part of their 
wages (page 260 of U. S., page 705 of L. ed.) were pro¬ 
tected by the bond just as the balance of the wages of 
these workmen would equally have been protected. 

That consumption of labor and materials or their 
incorporation into the construction is the basis for pro¬ 
tection under the statute is emphasized by the Supreme 
Court (Mr; Justice Brandeis) in the Brogan case. The 
court say (page 706 of L. ed., U. S. ed. 262). 

‘‘The circuit court of appeals <1 coned immate¬ 
rial the special circumstances under which the 
supplies were furnished and the findings of fact 


0 


by the trial court that they were necessarif to and 
wholly consumed in the prosecution of tljie work 
provided for in the contract and bond. In our 


opinion these facts are not only material, 
cisive . They establish the conditions esse 
liability on the bond.” (Italics supplied. 


but de- 
ntial to 

i) 


And the court emphasizes and illustrates this principle 
and the distinction between those materials which are 
consumed or incorporated in the building and those 
which are not, by a detailed statement of the pertinent 
facts in their correct application. | 

In the case of National Surety Company v\ U . S. 
(Mich. 1916) 228 Fed. 577 (from which the Brogan case 
arose in the Supreme Court of the United States as an 
appeal from the ruling of the lower court only as to the 
item of boarding-house groceries, etc.) the (\ 

Court of Appeals had held that the language 
Amendment of 1905 as distinguished from that 
original Act of 1894 had narrowed the limitations of 
recovery under the bond, but the Supreme Coiurt in 
the Brogan case held that this change in phraseology 
was insignificant, that 

“The purpose of the amendment was merely to 
secure to the United States preference over pthers 
in the satisfaction of its claim against the contrac¬ 
tor.”: 


Circuit 
of the 
of the 


that 


“in respect to the persons entitled to the benefit of 
the bond there has been no material change In the 
act.” 


Obviously this question and that phase of the 


deci¬ 


sion are not involved here since it. is conceded! that 
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if the materials in question had been incorporated into 
the building or consumed in the prosecution of the work 
they would have come within the protection of either 
the original act or of the amendment thereto. 

There was no criticism by the Supreme Court of the 
United States either directlv or indirectly on the rul- 
ings of the Circuit Court of Appeals with respect to the 
items involved in that case other than the groceries 
and supplies for the boarding-house; and the Circuit 
Court of Appeals with respect to the “Rand” drills 
for which claim was made had said (p. 585): 

“As a matter of common knowledge, such drill¬ 
ing machines are portable engines operated by 
suitable power, and intended to be used in one lo¬ 
cation after another until thev are worn out. Their 
life depends upon the care given to them. It was 
found as a fact as to these machines that, because 

thev had been either so much used or so badlv used 
* • 

upon this work or because the business was to be 
liquidated, the receiver considered them not worth 
moving and they were abandoned. If the bond is 
to extend at all to machines, tools, and appliances 
used upon the work, their inclusion must be deter¬ 
mined bv their inherent character, and not bv the 
length of time for which or the manner in which 
they happen to be used. Such drilling machines 
become a part of the permanent outfit of the con¬ 
tractor. True, thev might wear out sooner than a 
dredge, or a crane, or a hoisting engine; but they 
might outlive any of these things. In our judg¬ 
ment. thev cannot be regarded as materials used 
in the construction of the work. Of the same class 
are manv other things found among items al- 
lowed. Rope in large quantities, wire cable, anchor 
chains, etc., are clearly normally a part of the 
permanent or quasi permanent outfit of the con¬ 
tractor. They obviously would outlast any short 
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piece of work; and the proper name to give them 

must be fixed by the nature of the materials, and 

not by the length of the job. If, in fact, any of 

these things, like rope, was intended for current 

consumption in the direct doing of the work, it 

does not so appear upon this record. Things of 

this class are not normally intended for specific 

use and exhaustion upon the work where tl|ey are 

first sent. Thev are not materials used in the 

♦ 

work; they are facilities for doing that wo^k and 
any other work to which they may be applied. 

“The third class consists of miscellaneous sup¬ 
plies and repairs for the contractor’s plant. This 
plant consisted of a dredge and its machinery, a 
drill boat and its machinery, two tender tugs, and 
the boarding house. So far as these supplies may 
have been specifically intended for curreu|t con¬ 
sumption directly on the work, they are allowable 
like the blasting powder, and like the lumber actu¬ 
ally consumed in scaffolding or in concrete forms. 
Of this character would be the drills used in the 
drilling machines, or the material therefor.I The 
record does not show certainly the amouint of 
these articles, but steel generally described may 
have been for this purpose. These drills arelmade 
to be used up currently. Their life is a matier of 
davs, if not of hours. The contractor buvs onlv 
his current needs on the particular job. The drills 
are used up in direct and immediate contact with 
the rock, the removal of which is the 4 construction 
of the work’, and we are satisfied, by analogy to 
the powder cases, to regard such drills as ma¬ 
terials under the statute. 

“The great part, however, of the items allowed 
as supplies and repairs, were for the ordinary and 
current repairs on the machinery and for miscel¬ 
laneous articles used in the maintenance ancjl op¬ 
eration of the boats and dredges. The articles for 
outfitting the boarding house (the soap, etc., ajbove 
mentioned) really belong in the same class. These 
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supply items are of infinite variety, as would be 
expected when we see that they are not for use 
directly on the work, but are for the maintenance 
of building's, boats, and machinery in suitable con¬ 
dition for living in the buildings or on the boats, 
navigating and operating the boats, and operating 

the machinery. As a class we think tlicv are be- 
• * 

vend the statute. We mav specify bolts and nuts, 
valves, i cylinder heads, electric wires, lanterns, 
wrenches, files, electric light globes, divers' over¬ 
alls, waste, oakum, packing, grindstones, kerosene, 
paints, etc. We even find among the items to which 
specific attention apparently was not called, but 
which were allowed against the general objection, 
two typewriter ribbons, live lengths of stovepipe, 
and three rat traps. It cannot be denied that even 
these last items may be necessary supplies for the 
proper keeping of the boats or buildings in habit¬ 
able condition, but we cannot think that tliev are 
‘materials used’ in the deepening of St. Mary’s 
River; and this not because thev are extreme and 
striking instances, but because they typify things 
which are either additions to the contractor’s 
working outfit or are intended to maintain the ex¬ 
isting outfit in as good order as possible against 
the wear and depreciation which would otherwise 
accrue, i We approve generally and apply the rules 
of separation of items as stated by Judge Webb 
in United States v. Morgan (C. C.), Ill Fed. 474. 
488.” 


The Morgan case to which the Circuit Court of Ap¬ 
peals refers {U. S. r. Morgan , 111 Fed. 474, Circuit 
Court Maine District, 1900) was an action on bond 
given under the Hurd Act before the amendment of 
1905, brought bv a subcontractor and its surety for 
work on a fortification. The following findings of fact 
and conclusions of law bv the court are relevant : 
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Findings of Fact. (p. 488) 

I 

“ (7) The plaintiff also supplied to Morgan nails 
used in the construction of a pump house required 
by the contract, and the construction of tile false 
works or wooden forms about which the concrete 
was placed in building* the emplacements, so as to 
give the concrete form, amounting to $27.82, at 
fair price. 

“ (8) Morgan had a steam launch expresslly con¬ 
structed for and used by him in transportinlg mer¬ 
chandise to be used in the work contracted I for bv 

i „ * 

him. For tackle, apparel, and furniture in Hitting 
out and equipping this steam launch, the plaint ill’ 
performed work and furnished material to t|ie fair 
amount of $15.29. 


“(9) For the construction of dump cars, 


skips, 


grout tubs, and convevors constructed for the 

C7 7 m/ 

prosecution of said contract, and actually used at 
Diamond Island in making excavations called for 
by the contract of Morgan, and conveying t lie ma¬ 
terials excavated, the plaint iff demands $769.07. 
The rate of charges is fair and right, and the items 
of the charges are correct, and were actually fur- 
nislied to the contractor. 

“(10) The plaintiff also furnished rails, spikes 
and fish plates for the construction of a track 
upon which the cars were to run to transport the 
earth and rock excavated preparatory to the build¬ 
ing of the gun emplacements, and afterwards for 
conveying concrete for building the battery, jo the 
amount of $312.05. | 

“(11) He also furnished wire, steel, and rope, 
of the value of $581.55, for setting up and sustain¬ 
ing derricks for hoisting out excavated material, 
and for putting concrete and materials into place 
in the excavation. 
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“(12) Nails, screws, bolts, and similar articles 
used in the construction of sheds on the prem¬ 
ises, for the storage of cement, and in making re¬ 
pairs to the plant used in the prosecution of the 
work specified in the contract, were furnished to 
the value of $209.43. 


“(13) Plaintiff also supplied shovels, pick axes, 
bars, hammers and other similar tools used in the 
prosecution of the work called for in Morgan’s 
contract, valued at $197.82. 

“(14) Also supplied $39.41 worth of shafting 
and pulleys necessary for the construction and 
operating a mixer with which to mix cement and 
other materials required in the prosecution of the 
work. 


“(15) Plaintiff also furnished to Morgan a 
smoke stack to a boiler used in making steam with 
which to run the mixer, hose, or the conveying of 
steam and lubricators, $66.67; tin and tarred paper 
used in the construction of buildings on the prem¬ 
ises for storage, $7.64; hogsheads for storing 
water to be used in prosecuting the work, and 
bags for the handling of coal, $13.55; and screws 
to drills used in excavating, $6.48. 


“(16) Also locks on buildings on the premises 
used by the contractor for storage of tools and ce¬ 
ment were furnished by this plaintiff, for which 
the proper price is $1.30. 


Conclusions of Law . (p. 490) 

“(c) He should also recover the $27.82, under 
findings of fact number 7, and interest from June 
29, 1898. 

“(d) The charges of $15.29, under finding num¬ 
ber 8, do not come within the provisions of the 
Act of Congress or of the bond, and are not re¬ 
coverable in this action. 
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“ (e) The items under finding number 9 are not 
recoverable. They did not enter into thb con¬ 
struction of the public work, but were in tiie na¬ 
ture of tools and appliances to be used by tlje con¬ 
tractor for his own convenience and advantage in 
his execution of his contract. 

“(f) The ruling of the court is that the plain¬ 
tiff cannot recover in this action the sum of 
$312.65, named in finding number 10, this ruling 
being for the same reasons stated in ‘o’. 

“(g) For the same reason, the several items 
specified in finding 11 are not allowed; nor are 
those enumerated in finding 12 allowed; ncjr the 
charge of $197.82 for tools specially referred to in 
finding 13; nor $39.41, charged for shafting and 
pulleys under finding 14; and for the same reason 
the several items for articles named in finding 15 
are disallowed. j 

“(h) The contract called for a building jto be 
used as an office by the engineers of the Govern- 


w 

ment and for a lock on the same. For these the 
party furnishing material would have the iright 
to proceed against the surety to recover any un¬ 
paid portion. But the evidence in this case |does 
not show anything relating to this matter.” 

In U. S. v. McCay , 28 Fed. (2d) 777, a case decided 
bv the Federal Court in Maryland as late as 1928, the 
court said (p. 780): 

“The next item in dispute is one of $15, cover¬ 
ing the value of two hook ladders used by the I sub¬ 
contractor in the work and admittedly no^ re¬ 
turned. The question here involved is whether 
these ladders constitute ‘material’ within the 
meaning of the statute. The statute is not tb be 
strictly limited, like mechanics’ lien statutes gen- 
erallv, so as to include only such labor or ina- 
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terials as add to the value of the improvement or 
structure; nor, on the other hand, should it be so 
construed as to include claims for labor or ma¬ 
terials iwhich are not normally intended for spe¬ 
cific usie and exhaustion upon the given piece of 
work, but are merely facilities for doing that work 
and any other work to which they may be applied 
bv their owner. National Suretv Co. v. U. S. (C. 
C. A.), 228 F. 577, L. R. A. 1917A, 336. Since 
these ladders appear to fall in the latter class, the 
claim with respect to them must be disallowed.” 

This latter yase was decided not only after the Na¬ 
tional Surety Company case in the Circuit Court of 
Appeals but also after the Brogan case in the Supreme 
Court. The fact that the underlying principle is the 
distinction between labor and materials consumed or 
incorporated in the work under construction, on the 
one hand, and on the other, labor and materials fur¬ 
nished fori the contractor’s plant and available not 
only for this, but for other work, was also recognized 
bv the Federal Court in Maine in 1901 in American 

90 

Surety Co. of New York v. Lawrenceville Cement Co ., 
110 Fed. 717, where the court said (p. 719): 


fc ‘in using the expression which we have quoted, 
from the statute and the bond, there can be no 
question that Congress had somewhat in mind 
statutes in various states giving liens on buildings 
and other property, real and personal, for labor 
and material. Nevertheless, this statute does not 
have the same aspect as the ordinary lien statutes 
referred to, and therefore the latter can afford 
onlv a verv general assistance with reference to 
the construction of the former. The ordinarv lien 

90 

statutes have been justly and strictly held to cover 
only what has added to the value of the property 
against which the lien is asserted, and therefore 
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i 

they are ordinarily administered to protect only 
what is actually incorporated into its substance. 
The underlying equity of these statutes requires 
them to be so limited in their application. Even 
this underlying equity is not applied with absolute 
strictness; as, for example, with reference to a bill 
of lumber sold to one erecting a building, no dis¬ 
tinction is made between those portions of it'which 
are actually incorporated into the walls and those 
portions used in temporary carpenter’s stagings 
necessary to aid in construction. Such statutes 
commonly use expressions of this character t 

j 

‘Whoever performs labor or furnishes jmate- 
rial in erecting, altering or repairing a house, 
building, or appurtenances’,— 

a form which has direct reference onlv to the labor 

*. i 

or materials and the erection in which the^ are 
used; while in the statute under discussion tl]ie ex¬ 
pression is broader, namely ‘in the prosecution of 
the work’. The underlying equity of the lien stat¬ 
utes relates to a direct addition to the substance of 
the subject matter of the building, or other thing, 
to which the lien attaches, while the statute in 
question concerns every approximate relation of 
the contractor to that which he has contracted to 
do. Plainly, the Act of Congress and the bohd in 
the case at bar are susceptible of a more liperal 
construction than the lien statutes referred tc| and 
they should receive it. * * * j 

“Except as herein otherwise stated, the report 
of the master is confirmed. The underlying Prin¬ 
ciple which has governed him is correct, in th^t he 
has discriminated between labor and materials 
consumed in the work or in connection therewith, 
and labor and materials made use of in furnishing 
the so-called contractor’s plant, and available not 
only for this, but for other work. This principle 
was applied by the Circuit Court for this district 
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in disposing of the common-law suit of Thomas 
Laughlin Co. against Morgan and this complain¬ 
ant, based on the same claims of that corporation 
which are brought before us bv the master’s re- 
port, as appears by the opinion of Judge Webb, 
filed in that suit on September 15, 1900, 111 Fed.— 
That decision is, of course, binding on us in this 
cause; but, in addition thereto we approve the 
principle on which it rested, and which, as we have 
said, was adopted by the master as the basis of 
the leading principle of discrimination which lie 
has applied in disposing of the claims covered by 
his report. The necessity of the application of 
this principle of discrimination becomes at once 
apparent when we consider the rule of proportion; 
otherwise a bond given under the statute with ref¬ 
erence to a small contract for dredging might be 
substantially exhausted in protecting the purchase 
money of an expensive dredge, bought at the par¬ 
ticular time of the dredging in question, but useful 
for continuous dredging to an indefinite amount 
under other contracts and at other localities. 
However, this principle of discrimination is so 
strongly entrenched in the practical rules prop¬ 
erly applicable to the construction of this statute 
that it needs no further exposition. It has, how¬ 
ever, no necessary relation to repairs of an inci¬ 
dental and comparatively inexpensive character, 
made on the plant during the progress of the work, 
representing only the ordinary wear and tear or 
the equivalent thereof. Such repairs, under some 
circumstances, are within the purview of the stat¬ 
ute, and are not alwavs excluded bv any rules of 
construction which we must apply to it. In this 
particular we think the master has been too strict 
as to some minor claims.” 


Prior to the Brogan case the Supreme Court of the 
United States had recognized that the purpose of the 
statute was!to provide contractors upon public works 
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with protection of which they were deprived by! reason 
of their inability to take liens upon the public prop¬ 
erty of the United States. I 

In United States v. Ansonia Brass Co., 21$ U. S. 

452, 483, 54 L. ed. 1107, 1114, the Court said: j 

. 

I 

“It was in recognition of the inability <|>f con¬ 
tractors for labor and material to take lien's upon 
the public property of the United States that Con¬ 
gress passed the act of August 13, 1894 * * *, 

amended February 24, 1905, * * * providing 

for bonds in favor of those who furnished labor or 
materials in the construction of public worjvs. Ii 
was in view of this purpose to provide projection 
for those who could not protect themselves bV liens 
upon public property that the statute was| given 
liberal construction in this court. See United 
States Fidelity & G. Co. v. Golden Pressed Fire 
Brick Co., 191 U. S. 416, 425, 48 L. ed. 242, ^46, 24 
Sup. Ct. Rep. 142; United States use of Hill v. 
American Surety Co., 200 U. S. 197, 203, 50 L. ed. 
437, 440, 26 Sup."Ct. Rep. 168.” 


The same principle was applied in United States v. 

Hercules Co., 52 Fed. (2d) 451 and 455, as late as 1931. 

There the Court said (p. 454): | 

| 

“The burden of proof is on the intervenjor to 
show that the coal was furnished the contractor 
and used in the construction of the work provided 
for in the contract. The proof fails to show this.” 


and at page 455: 

I 

“In order for the claimant to recover in this in¬ 
tervention it must appear that the repairs iwere 
not such as added materially to the value o^ the 
drag line and rendered it available for work pnder 
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other contracts, but that they were of an incidental 

and comparatively inexpensive character, which 

did not in fact constitute a part of the contractor’s 

capital investment but were simply replacements 

rendered necessarv bv ordinarv wear and tear un- 

* * » 

der the particular contract. American Surety Co. 
v. Lawrenceville Cement Co. (C. C.) 110 F. 717, 
721; Marvlaiul Casualtv Co. v. Ohio River Gravel 
Co. (C. C. A. 4th Cir.) 20 F. (2) 514, 518.” 

And this Court (Court of Appeals of the District of 
Columbia) has recognized and enforced this principle 
in several cases; 


Standard Oil Co. r. City Trust etc. Co., 21 App. 
D. C. 369; 

r. S.'to the use of Chapman v. City Trust etc. 
Co., 23 App. I). C. 153; 

V. S. to the use of Briscoe v. City Trust etc. Co., 
23 App. D. C. i55. 


To be sure in one of these cases (the Chapman case) 
this Court went further than would now appear to be 
justified in holding* that coal used ill a hoisting engine 
was not protected under the bond. It must be con¬ 
ceded that under subsequent rulings of the courts, in¬ 
cluding the iSupreme Court, such materials consumed 
in performing the work of construction are included 
within the provisions of the bond but the fundamental 
principle underlying the distinction, as announced by 
this Court, as well as by others, is in no wise modified 


or affected. 

In commenting upon one of the above decisions of 
this Court, the Federal Circuit Court of Appeals for 
the Second Circuit in City Trust Safe Deposit Co. v. 
L . S., 147 Fed. 155 said (157): 
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“If the oil was really used for the preservation 
of the machinery, we would fully concur} but, if 
it was in fact wholly consumed in doing tjie work 
which had been contracted for, we do not ^ind this 
authority persuasive. In that event it wjould be 
materials used solely in the actual prosecution of 
that particular work, and not merely inteiided to 
keep a plant, available elsewhere, in good Repair.’’ 


Title Guaranty d Trust v. Crane Co., 219 U. S. 24, 
55 L. ed. 72, strongly relied upon by appellants, is not 
in conflict with this principle, for the claim for patterns 
furnished to the molding department of the Puget 
Sound Engine Company in connection with the con¬ 
struction of certain ships for the Government \\ v as sus¬ 
tained on this very principle, namely, that the pjatterns 
were made for use on that particular job. Eveh in the 
brief of appellees in that case from which counsel for 
appellants herein quote on pages 13 and 14 c^f their 
brief, it is significantly said: 


“If this casting becomes a part and parcel of 
the vessel erected under the contract, can it be 
said that the party who designed and made the 
pattern for casting is not within the purview of 
the beneficent statute”, etc. 

We trust this Court will not be misled by the state¬ 
ment of counsel for the appellants on pages 13 and 15 
of their brief, to the effect “that the material| which 
the Supreme Court of the United States had held, was 
protected by the bond constituted permanent equip¬ 
ment of the contractor.” AVe respectfully submit that 
there is no justification whatever to be found |in the 
opinion of the Supreme Court for this statement, nor 
is there any other justification in the record i^i this 
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case. The opinion written by Mr. Justice Holmes in 
the Crane case cannot be distorted into a ruling that 
“even if the material furnished may become part of 
the permanent equipment of the contractor” it is pro¬ 
tected by the bond. As the basis for the allowance of 
the cost of the patterns as part of the cost of the con¬ 
struction protected by the bond Mr. Justice Holmes 
said (55 L. ed. 77): 

“Of the other class are the claims for patterns 
furnished to the molding department of the Puget 
Sound Engine Works. As was said by the judge 
below, those who furnish the patterns have as fair 
a claim to be protected as those who erect the 
scaffolding upon which the carpenters stand in do¬ 
ing their work upon the ship.” 

He thus placed the labor of making the patterns in 
precisely tlie same class as the labor of those who 
erected the scaffolding. Can it possibly be said that 
the labor of those who erected the scaffolding used 
temporarily in the construction of the ship is in any 
sense a part of the contractor’s plant and equipment? 
It is perfectly evident that the claim for the patterns 
was allowed distinctlv upon the theorv that thev were 
not a part of the contractor’s plant but that their cost 
was an integral part of the cost of the construction of 
the ships. 

Whatever confusion there may be in the minds of 
counsel for appellants with regard to this matter, there 
was certainly none in the mind of Mr. Justice Holmes. 
He saw verv clearlv the distinction between the cost of 

V •> 

erecting, operating and removing elements of the con¬ 
tractor's plant and the original cost of those plant ele¬ 
ments themselves. We submit that no one would now 
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claim that the cost of erecting the derricks, operating 
such derricks and removing such derricks fk*om the 
building was not properly a part of the cos^: of the 
building construction; representing labor an^ mate¬ 
rial consumed in such construction. Nor would we 
claim that the cost of placing, replacing and, remov¬ 
ing the “decking” to, from and about the building 
during the course of construction was not to| be em¬ 
braced in such proper costs and protected by tlfe bond. 
These costs are identical in principle with tHe costs 
referred to by Mr. Justice Holmes when he drew the 
analogy to “those who erect the scaffolding upon 
which the carpenters stand”. In the illustration used 
by Mr. Justice Holmes it was not the original cost of 
the lumber which went into the scaffolding which was 
protected by the bond, for it might be and probably 
was that such lumber or manufactured scaffolding of 
standard design was used over and over again from 
one job to another just as in the case of this “decking” 
lumber. What was protected was the cost of the use 
of such scaffolding; as has been said before, its erec¬ 
tion and removal. Doubtless the Court is familiar 
with the type of scaffolding used by painters and 
others who work on the exterior of buildings, composed 
of ladders fastened together with steel hooks, bolts, 
etc., which are taken to and from and erected at job 
after job. The use of such scaffolding on construc¬ 
tion work affords an exact illustration of the point 
made by Mr. Justice Holmes. While the scaffolding 
itself is unquestionably a part of the contractor’s 
plant, the cost of the use of it on the particular job 

that 
used 
jss a 


is as equally unquestionably a part of the cost of 
job. Why, may we ask, are the heavy timbers 
as the foundation for the derrick any more or 1< 
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part of the contractor’s equipment than the derrick 

itself? They are moved to the job, used there as part 

of the derrick equipment and removed from the job 

when their use is no longer required. And just so with 

the “decking’' lumber, as appears from the testimony 

of the witness Koch (Rec*. 29) (“the planks being used 

for ‘decking’ the floors that the derricks set on, and 

to land the steel on when they were erecting it, which 

is the general practice of those engaged in the business 

of steel erecting”) which was in precisely the same 

class as the derricks, stanchions and other machinerv 

that is taken from job to job. (Rec. 29) 

It is further contended by counsel for appellants 

that the Crane case is authority for an alleged rule 

that material which bears a relativelv small ratio in 

value to the full contract price is protected by the 

bond even though it be permanent equipment of the 

contractor ((appellants’ brief, page 15). The opinion in 

the Crane case does not sustain anv such tlieorv. Such 

» • 

language therein as referred to “these smaller mat¬ 
ters” was not used with reference to anv distinction 

* 

between permanent equipment and materials consumed 
in the process of construction, but solely with reference 
to the claim 1 that with respect to such smaller matters 
the claimants were protected by a lien and were there¬ 
fore not entitled to the benefit of the bond. It is a 
desperate case indeed when counsel feel compelled to 
import into their brief such statements of alleged 
facts, entirelv foreign both to the record in this case 
and to the authority cited, as are to be found on pages 
15 and 16 and elsewhere. It is stated, for instance, 
(page 16) that from “all that appears” the heavy tim¬ 
bers which were used to form the base of the derrick 
“were not, (after the service on this particular build- 
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ing, of further use.” This statement is not supported 
by any fact appearing in the record or any inference 
therefrom. On the contrary the onlv statement in the 
record with respect to them is that: 


“ These timbers were used to form a foundation 
or base upon which the derrick was placecjl. They 
were not fastened together, but were laid across 
the floor beams, and the derrick which was moved 
from floor to floor as the work progressed, was 
then each time placed upon the bed so formed. 
These timbers did not go into the structure of the 
finished huildii/fj , but what use, if any, was made 
of them after they had served the purpose of a 
foundation of the derrick is not known.” 

For aught that appears these big timbers may still 
be serving as a base for some derrick used sonliewhere 
for hoisting steel. | 

So much for the merits of these so-called “decking” 
claims. | 

DEMURRER. j 

One of tjie intervenors, The Fidelity & Deposit Com¬ 
pany of Maryland, derives its claim from the fact that 
it became assignee of two of the firms who fupiished 
a part of this ‘‘decking” lumber. This interv^nor is 
burdened with an additional infirmity by reason of the 
fact that it took purported assignments of claims of 
certain judgment creditors of the bankrupt subcon¬ 
tractor, against the bond, while itself satisfying such 
judgments. 

If this Court should find that the claims of jhe as¬ 
signors of the intervenor, Fidelity & Deposit Cojnpany 
of Maryland, do not come within the protective pro¬ 
visions of the Hurd Act then its consideration iof the 
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point of law discussed in the following 1 pages becomes 
unnecessary. However, if this Court should find that 
said assignor’s claims are within the protection of the 
Act then it: is further contended that no recovery 
should be allowed the above intervenor because of the 
peculiar facts and circumstances attending its claim 
which are hereinafter set out. This question is raised 
by the second plea of the appellees and the demurrer 
of the intervenor thereto. 

Therefore answering the Supplementary Brief here¬ 
in tiled on behalf of the appellant Fidelity and Deposit 
Company of Maryland, it is respectfully submitted 
that the facts set forth in the second pleas (R. 13-17) 
of the appellees (defendants) to the intervening peti¬ 
tion or petitions filed by the Fidelity and Deposit Com¬ 
pany of Maryland as assignee of certain judgment 
creditors of the James II. Elkins Construction Com¬ 
pany, a bankrupt subcontractor of the defendant, 
Baird Company, raise in point of law the proposition 
whether a surety upon an attachment bond given by 
the subcontractor to release an attachment before 
judgment obtained against it by this appellant’s as¬ 
signees and against whom a judgment has been ren¬ 
dered for the amount of the claim may take an assign¬ 
ment of the rights of the judgment creditor whose 
judgment it has satisfied and enforce the same against 
the general contractor and its surety upon a bond given 
in conformity with the Act of Congress of August 13, 
1894, as amended by the Acts of February 24, 1905, 
and March 21, 1911, (R. 26) commonly known and re¬ 
ferred to as the Hurd Act. This act provides as fol¬ 
lows : 

“Any person or persons entering into a formal 
contract with the United States for the construe- 
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tion of any public building, or the prosecution and 
completion of any public work or for repairs upon 
any public building or public work, shall be re¬ 
quired, before commencing such work, to I execute 
the usual penal bond, with good and sufficient 
sureties, with the additional obligation that such 
contractor or contractors shall promptly make 
payments to all persons supplying him or them 
with labor and materials in the prosecution of the 
work provided for in such contract * * *. | 

Or, to state the facts concretely, they are tlie^e: Gal- 
lilier & Bro. Inc., and the Hechinger Compaily each 
tiled a suit At Law against the Elkins Construction 
Company (R. 13-15) to recover the purchase price of 
certain lumber sold by each of them to the Elkins Com¬ 
pany, and at the same time caused an attachment be¬ 
fore judgment to be levied upon the goods, chattels, 
and credits of the Elkins Company. These attach¬ 
ments were dissolved by the Elkins Company giving a 
forthcoming bond under Sections 454 and 455 j of the 
District of Columbia Code. The appellant herein, the 
Fidelity and Deposit Company of Maryland tyecame 
the surety on each of these forthcoming bonds. As re¬ 
quired by said sections, the principal and surety! under 
these forthcoming bonds undertook to “ abide l|v and 
perform the judgment of the Court in the premises in 
relation to said property, which judgment may l|e ren¬ 
dered against all of the parties whose names ar^ * * * 
signed ” to the bond, and which judgment “ shall be a 
joint judgment against both the defendant and all per¬ 
sons in said undertaking * * Thereafter a judg¬ 
ment bv default was entered in each of these suits in 
favor of the plaintiffs therein against both the Elkins 
Construction Company and the said Fidelity and De- 
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posit Company of Maryland (R. 14). Thereafter said 
Fidelity and Deposit Company of Maryland paid each 
of said judgments, together with interest and costs, 
and took assignments thereof from Galliher & Bro. 
Inc., and Hechinger Company to itself covering* said 
payments (R. 31-32). Subsequently said Fidelity and 
De}>osit Company of Maryland became an interven¬ 
ing plaintiff in the present litigation and filed therein 
its intervening petitions to which appellees each tiled 
two pleas (R. 13-17), and each raised the question here 
involved in its second plea. To these pleas Demurrers 
(R. 17) were filed which, after consideration, was over¬ 
ruled (R. Ill) by the Court, to which action appellant 
excepted. 

The general rule of law applicable to a surety upon 
a judicial bond paying a judgment rendered against 
its principal and itself, is that such surety may take 
an assignment of the judgment it has paid and keep 
the same alive for its benefit, and that by such assign¬ 
ment it takes whatever rights the judgment creditor 
had against the judgment debtor as a means of in¬ 
demnifying itself, 34 C. J. 690. 

Upon principles of subrogation the same proposition 
is true, even if the suretv takes no formal assignment 
of the judgment for which he is paid. 


“Thus a surety has the right, in paying the 
creditor, to take an assignment of the evidence of 
indebtedness and can enforce it against his prin¬ 
cipal; and upon the doctrine that equity considers 
that as done which ought to be done, although no 
actual assignment is made, the debt is considered 
the paper’s, payment by the surety being equiva¬ 
lent to a purchase from the creditor and operat¬ 
ing as an equitable assignment of the debt and all 
its incidents to the former.” 37 Cvc. 412. 




25 


But either bv wav of subrogation or bv wavi of for- 
mal assignment the paying surety takes no higher or 
greater rights than his assignor might have. 

“The surety cannot acquire greater rights than 
the creditor possessed, and if the creditor has lost 
a lien on the assets of the principal, the | surety 
does not acquire any.” 

37 C. J., 406. ‘ | 

The intervenor surety, in joining in an undertaking 
under Section 454 and 455 of the Code of Law'of the 
District of Columbia (R. 13, 14) became equally liable 
and stood equally in the place of the bankrupt sub¬ 
contractor, the James II. Ml kins Construction Com¬ 
pany, for the payment of its present assignor’s claim, 
6 C. J., 338. * I 


“The relation of creditor and debtor between 
a surety for the return of attached property and 
the attachment creditor arises at the very time 
the suretyship begins.” 

6 C. J., 341. " ! 

I 

: j 

See also: 

Goldberg v. Parker, 87 Conn., 89, 87 Atl. 5f)5. 

i 

Consequently, this intervenor stood in the position 
of the James H. Elkins Construction Company in re¬ 
spect to the payment and discharge of the obligations 
to its present assignors. 

There was no contractual relationship betweejn the 
general contractor, defendant Baird Company] and 
intervenor’s assignors. The contract for the deliver- 
ing and furnishing of material existed solelv between 
the James H. Elkins Construction Company and inter- 
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venor’s assignors and it became a direct obligation 
of said subcontractor to discharge and pay for the ob¬ 
ligations contracted by it. Consequently, in paying 
these claims which were assumed bv it under the under- 
taking given to intervener's assignors,.intervenor dis¬ 
charged a function required to be so discharged by the 
James II. Elkins Construction Company, in whose 
place it stood. Surely if the James II. Elkins Con¬ 
struction Company had paid these claims it could 
not seek reimbursement therefor under the bond given 
bv the Baird Companv and its suretv as it was the 
direct obligation of the Elkins Construction Company. 

Not onlv is the situation such as results in no lia- 
* 

bility under!ordinary principles of assignment and sub¬ 
rogation, but because of the peculiar relation of the 
parties in this matter a further principle arises to de¬ 


feat the intervenor ? s claim. 

The defendant Baird Company, as principal, and 
the defendant. Fidelity & Casualty Company of New 
York, as surety, executed their joint bond running to 
the United States conditioned, among other things, for 
the prompt payment of all material men, etc., furnish¬ 
ing labor and materials entering into the prosecution 
of the worki Among the material men alleged to have 
furnished materials and labor entering into the prose¬ 
cution of the work in question were intervenor’s as¬ 
signors, namely, AY. T. Galliher & Brother, Inc., and 
Sidney L. Hechinger, trading as Hechinger Company. 
Assuming, but not admitting, that the material sup¬ 
plied was such as would be covered by the bond, then, 
without the intervention of intervenor’s suretyship, 
these material men would be entitled to place the bond 
in suit as interpreted by the Supreme Court of the 
United States, because it was conditioned for their 
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benefit. However, the intervenor became a subsequent 
or successive surety upon the same obligation for which 
the bond executed by the defendants was liable. Con¬ 
sequently, the doctrine of the inverse order of liability 
among successive sureties prevails. 

“As between successive sets of sureties on dif¬ 
ferent bonds given in judicial proceedings, those 
last in time are primarily liable and those lirst in 
time become supplemental sureties for themL The 
sureties among themselves are liable in the in- 
verse order of their undertakings, and accordingly 
the sureties on prior bonds may seek reimpmrse- 
ment from those on later bonds when compelled 
to pay the indebtedness; conversely in such case, 
a surety on the later bowl is not entitled to con¬ 
tribution from another surety whose liability', arose 
on a prior bond (Italics ours.) 

: 

50 C. J., 315. 

Smith v. Anderson, 18 Md. 520. 

Culliford v. Walser, 158 N. Y., 65, 52 N. E|., 048. 

Brown v. McDonald, 8 Yerg. 158, 29 Am. Dee. 

112 . 

I 

However, this express question has been disposed of 
in a case closely similar to the one at bar, which |opin¬ 
ion, standing unreversed as it does, should be c 
sive of the question. 

In United States for the use of Randall v. National 
Surety Company, et al. f 298 Fed. 536 (D. C. R. I. 1J924), 
the following facts were present: 

Failace Brothers, general contractors for construc¬ 
tion work for the Navy Department, gave bond ruder 

the provisions of the Hurd Act with the National 
* 1 1 

Surety Company as surety. Prior to the completion of 
their contract with the United States certain persons 
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furnishing: said contractors with labor and materials 
entered suits against them in the courts of the State of 
Rhode Island by attaching certain of their personal 
estate. The attachment bond was released upon a so- 
called Sheriff's bond on which the Southern Surety 
Company was surety. In each case judgment was ren¬ 
dered against Failace Brothers, and the liability of the 
Southern Surety Company to pay to these creditors 
the amounts of their respective judgments having ac¬ 
crued, it paid the same and took an assignment of the 
claims and judgments to one Alice G. Connolly, a clerk 
in the office of the Southern Surety Company’s attor- 


nevs. 

The court in holding that the Southern Suretv Com- 
pany was not entitled to the protection and did not 
come within the terms of the general bond given under 
the Hurd Act declared itself as follows: 


‘‘The question in the case is whether the Na¬ 
tional Surety Company, as original surety for the 
performance by Faillace Bros, of their contract 
with the United States, is under any obligation 
to pay do an assignee of the materialmen's judg¬ 
ments the amounts advanced by the Southern 
Surety Company for the purpose of satisfying the 
claims of the materialmen, whose attachments 
were dissolved upon the filing of a bond by Fail¬ 
lace Bros., the contractors, with the Southern 
Surety Company as surety, conditioned to pay 
any judgment that might be rendered in the suits 
in which the attachments were made. The attach¬ 


ment libns upon personal property of the contrac¬ 
tors were dissolved by the substitution in lieu 
thereof of bonds conditioned to pay judgments. 
The Southern Surety Company intervened at the 
request of and on behalf of the contractors to re¬ 
lease their personal property from attachment, 


and so far as this record discloses the a|tached 
personal property was released to its owners, the 
Faillace Bros. 

For the claimants it is contended that the con¬ 
tractor’s bond given to the United States! under 
the statute inures to their benefit and that the as¬ 
signments to them from the parties furnishing the 


labor and material gives their claim a standing 
under the statute. 


For the National Surety Company it is con¬ 
tended that so far as it is concerned the claims of 
the Trap Kock Company and of Hayes are paid, 
and that an assignment of the judgments lj)y the 
creditors upon the payment of their claims! is in- 
sufficient to keep tlie debt alive as againit tlie 
original suretv on the contractor’s bond. It !is the 
contention that the Southern Surety Company, in 
advancing money to discharge its obligation! upon 
the release bond, is in the position of one wh|o had 

advanced monev on behalf of the debtor to dnable 

* 

him to carry 011 his undertaking. They rely upon 
Prairie State National Bank v. United States, 1(>4 
U. S. 277,17 Sup. Ct. 142, 41 L. Ed., 412, and Hen- 
ningsen et al v. United States Fidelity Guaranty 
(’o., 143 Fed. 811, 74 C. C. A. 484. 

It is evident that the assignments of the credi¬ 
tors’ original claims to Alice G. Connolly, after 
judgments in the state court and after the liability 
on the bond to release the attachments had ac¬ 
crued, could not give to the assignee the original 
rights of action which the materialmen had made 
effective through the attachment of the personal 
property of the contractors. The attachment 
liens were sufficient to secure full payment of 
claims, and the release bonds were an efficient jsub- 
stitute for the attachment liens. ! 

The intervention of the Southern Surety Com¬ 
pany in the state court was entirely upon be¬ 
half of the contractor, and resulted in giving to 
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the creditors as full satisfaction as if thev had 

* 

enforced their judgment by an execution sale of 
the attached property. Had they done so, no 
question of the liability of the National Surety 
Company to the creditors on the original con¬ 
tractor's bond could have arisen. As the attach¬ 
ment lien is satisfied, as the creditor's right of 
attachment of the contractor's property is ex¬ 
hausted, since the attachments were sufficient to 
cover the debts, the creditors could assign only 
a naked right to a judgment against the con¬ 
tractor. 


A suretv who first becomes such in an obliga- 
tion incidental to the prosecution of a legal rem¬ 
edy against the principals will, upon paying the 
debt, be allowed to stand in the creditor's place 
only as to his remedies against the person or 
property of the principal; as to any prior surety, 
or any prior interest in property which may be 
pledged to the creditor for the debt, he must oc¬ 
cupy the position of the debtor. He cannot claim 
to be subrogated to the rights of the creditor 
against any prior sureties; on the contrary, the 
prior surety, if compelled to pay the debt, will be 
subrogated against the subsequent surety. Those 
who last become sureties do so, not onlv for tlie 
benefit of the creditor, but in exoneration of the 
former sureties, and will be liable to indernnifv 
such former sureties. See Sheldon on Subroga¬ 
tion, Sec. 131, ]). lf>l ; Spencer on Suretyship, Sec. 
250. p. 350, and Section 283, p. 389.” 


Appellant takes the position that the intention as 
shown by the alleged assignments was that of pur¬ 
chase and sale, and cites the case of Central Trust 
Company v. Cassidy, 300 Fed. 580 as authority for 
this position. It is evident, however, that the facts in 
the Oassidv case are entirelv different from the facts 
here. The Cassidy case had only to do with the pur- 
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chase of certain bonds; whereas in the present case 
the fact is that the appellant paid a judgment igainst 
itself. While it is clear that a third party majy pur¬ 
chase a judgment and take an assignment thereof, yet 
a judgment debtor can not buy the judgment against 
himself but must pay it. Indeed appellant’s contract 
as evidenced by its signature to the forthcoming bond 
was to pay (and not to buy) any judgments rendered 
against it in the premises and the record shoys (R. 
14, 15, 31) that appellant did actually pay these judg¬ 
ments. After appellant's assignors obtained tInjur de¬ 
fault judgments they had no claim against appellees 
which could be assigned to appellant. The payment 
of a judgment by a surety will extinguish it a]t. law, 
34 C. J. 690, Sec. 1065. Therefore there could jbe no 
intention on the appellant’s part other than t<j) pay 
these judgments, and when paid they were extinguished 
except as to tlie principal, against whom the surety 
can, of course, pursue its remedy. 

Title Guarantee iO Trust Co. r. Crave , 219 U. IS. 24, 
25 L. ed. 72, hereinbefore discussed in another! con- 
nection is conclusive authority from the highest sjnirce 
that the material man cannot rely upon his liep and 
at the same time recover under the statutory Ibond 
given bv the contractor. The Court said: 


“Next it is objected that certain claimants are 
not entitled to the benefit of the bond, either be¬ 
cause thev had a lien or because the service was 
* 

too remote. Of the former class are claims for 
cartage and towage to the spot where the work 
was going on. We agree with Judge Putnaijn in 
American Surety Co. v. Lawrenceville Cerjient 
Co., 110 Fed. 717, that in these smaller matjters 
the objection, if carried to an extreme would defeat 

i 




32 


the purpose of the statute, that such liens ordi¬ 
narily are not insisted upon, and that it would be 
unreasonable to let the statute ‘interfere with the 
convenience of minor dealings in such methods as 
the usual practices establish/' 


Ill that case the claimants who might have had liens 

for cartage and towage were permitted to recover 

under the bond only because their claims were so small 

that it would be carrying the rule to an extreme to 

have required the claimants to enforce such liens. The 

necessary corollary to this rule of the Supreme Court 

(and of Judge Putnam in 110 Fed. 717) is that if the 

claimants had resorted to their liens for cartage and 

towage and had recovered therebv tliev could not look 

to the bond. In the present case they actually did look 

to, rely up6n and recover under and by reason of their 

attachment liens, and tliev therein' lost anv claim or 

•' • •• 

lien under the Hurd Act. 

These two judgments against this appellant con¬ 
stituted primary obligations upon its part which it 
had to discharge and the payment of these judgments 
could not possibly therefore constitute any considera¬ 
tion for the alleged purchase of any claims which its 
assignors might theretofore have had under the Hurd 
Act; and, the alleged assignments (R. 31-32) to the 
Appellant from Galliher Brothers, Inc., and the 
Hecliinger Company are void for want of considera¬ 
tion. 


Again from the record (R. 31) it appears that ap¬ 
pellant in paying the amounts of money mentioned in 
the second pleas, and in said alleged assignments, did 
so by reason of its liabilitv as surety upon the forth- 
coming attachment bonds. The appellant therefore 
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did not buy a claim from its assignors, but on jthe con¬ 
trary paid a judgment against itself. ! 

It is, respectfully submitted that the demurrer was 
properly overruled by the trial justice. 

For the reasons above given it is therefore Respect¬ 
fully urged that the claims of the appellants for 
“decking” were not such as are contemplated under 
the Hurd Act; and inasmuch as the above mentioned 
Demurrer was properly overruled, it is respectfully 
submitted that the trial court committed no erjor and 
that the judgments below be sustained. I 

I 
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